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AFFIDAVIT OF FRANK SEAMAN. 


Unirep Strares Cincurr Court Werstrern District 
OF VIRGINIA, 


frank Seaman, Plaintiff, 


V5. 


Frank Seaman, being duly sworn, deposes: That he is the 
plaintiff in the above-entitled action; that he has read the 
affidavit of Miss Frances Crouch verified Sept. 4th, rgoo0, and 
hereunto annexed, and knows the.contents thereof, and that 
the same and all the statements therein contained, are true 
to the knowledge of deponent, and that the correspondence 
therein set forth all took place as stated therein. 

That deponent, immediately after the execution of the con- 
tract in question herein, did more than ten thousand dollars 
in advertising, as required thereby, and has since that time 
expended other and larger sums of meney, and that all of the 
advertising of the gramophone and gramophone goods which 
has appeared throughout the United States, has been secured 
by and through the efforts and exertions of deponent, and in 
in performance of his contract with defendant. 

That the letters annexed to the affidavit of said Frances 
Crouch, correctly set forth the efforts of deponent to obtain 
supplies of coods from defendant, and that the demands upon 
deponent for goods were at the times indicated by said Ictters, 
and for long periods, much in excess of those which deponent 
was able to obtain from defendant, while as deponent learned 
from one [Eldridge Jk. Johnson, who was engaged in manu- 
facturing such goods, and likewise from defendant, vast nuin- 
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bers of machines were being constantly made, greatly in excess 
of the number, being supplied to deponent upon his said or- 
ders, and which he needed in his said business to fill orders 
received by him, and that all of such delay occurred prior to 
the raising of any question as to the manufacture of goods of 
the Universal Talking Machine Company. That it was be- 
cause of such delay, neglect and refusal on the part of the 
defendant, that deponent endeavored to secure from defend- 
ant, an agreement to deliver to him goods as the trade re- 
quired, and at a specified rate, and that deponent was 
obliged to cancel one order of twenty-five hundred (25¢9) 
machines, for the reason that defendant refused to consent 
to furnish definite and reasonable numbers of machines, and 
deponent was unable to conduct his business unless assured 
what goods he could obtain. 

That such goods, so made, but not delivered to deponent, 
were manufactured by said Johnson, and were by him shipped 
out of the United States with the consent and approval of 
the defendant, which made no effort to prevent the shipment 
of said goods by said Johnson, or compel or secure the «e- 
livery of the same to them and to deponent. 

That deponent was the more disposed to insist upon the 
consent of defendant to accept said order with the definite 
and reasonable requirement therein contained, as to delivery 
of goods for the reason that in the order last previously given, 
a similar condition had been stated but waived by deponent 
at the request of defendant, upon the assurance that such 
goods would be supplied as required, without such specific 
provision in the order, 

That deponent had many interviews with defendant, urging 
him to sell to him goods for export at prices which would 


enable him to compete in countries where neither deponent 


nor defendant had any exclusive rights, and to which the 
contract in suit did not apply, but that no concessions could 
ever be secured from the defendant for that purpose, and de- 
ponent was practically cut off from supplying the foreign 
trade by reason of such refusal. 

That deponent, pursuant to the terms of his contract, sub- 
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mitted to defendant, a sample motor, such as the trade re- 
quired, and as he desired to have manufactured, but that 
defendant refused to quote a price thercon, or to manufacture 
the same. That deponent, in order to meet defendant's 
claim that such machine or motor was an infringement upon 
defendant's patents, though not conceding the validity of such 
claim submitted a motor without any patented parts, request- 
ing that said patented parts be supplied by defendant, but 
defendant refused to manufacture said machine also. That 
deponent thereupon offered to supply the same or either of 
them to defendant, as he might order and require such goods 
in his business, but defendant refused to allow him so to do, 

That deponent thereupon caused to be manufactured and 
sent to defendant, certain machines and offered to supply the 
same to said defendant for the purpose of filling his orders, 
all as provided by said contract, but defendant absolutely re- 
fused to receive said machines, or any of them, or to allow 
deponent to purchase the same, or deal therein, although de- 
ponent was and at all times has been, and is, ready to pur- 
chase the same, under the contract aforesaid, and in compli- 
ance therewith, and to pay defendant therefor, as well as all 
royiulties provided by the terms of sald contract, and that 
deponent has endeavored in every way to obviate the objec- 
tions of defendant to such machines. That the profits from 
the sale of Gramophones and gramophone goods accruing to 
deponent, are very large, and that if deponent should reccive 
from defendant, and be able to sell the value of goods re- 
quired by his contract at prices which he is able to obtain for 
the same, his profits thercupon, net to Azwself, would be equal 
to upwards of five thousand dollars per month, which profit 
would be the exclusive sole and personal advantage and gain 
of deponent from such business and to which he would be 
solely and exclusively entitled, not being under any contract 
to or with any concern, person or corporation whatever, and 
such profits being rendered possible by the large amount of 
money, nearly one hundred thousand dollars, which has been 
expended by deponent and through his efforts in advertising 
gramophones and gramophone goods. 
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That but for the unjust and arbitrary refusal of defendant 
to supply goods to deponent, sales might easily be made by 
him in excess of the minimum so required by such contract, | 2a 
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ndant, but 


That and its president, the discussion of the manner in which the Ar tr a We 
eae ~ corporation provided for therein, should be formed, and that z ie Si 
. rs sis ike said defendant was fully advised as to the formation and or- ‘ 
juc bo ‘ ganization thereof, and proceeded by direction of deponent, 
ia aie to place the label of the National Gramophone Company 
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ly the upon goods made by it for deponent, billed the same to the 
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National Gramophone Company, shipped the greater portion 
to said company, and received 55 checks of said Company 
made to the order of the Berliner Gramophone Company 
aggregating upwards of $75,000, and the others to the order 
of Frank Seaman, and by him endorsed to the order of the 
Berliner Gramophone Company. 

That the proposed assignment of the deponent’s said con- 
tract to the National Gramophone Company, provided that 
it should take effect only upon the consent of the Berliner 
Gramophone Company, and that the said proposal to assign 
was, on the first day of October, 1897, cancelled, annulled, 
and wholly set aside because of the statement of the Berliner 
Gramophone Company that it would not continue to recog- 


ie 7 nize said National Gramophone Company except after the 
4 neo A submission of a satisfactory financial statement by it. That, 
ecqu 


nich profit 
$ and gain 





thereupon, the deponent resigned the presidency and his di- 
rectorship of and in the said National Gramophone Company, 





See and wholly retired from its management and from all respon- 
sibility, saving only that he remained a stockholder, and that, 
peenhrece at the urgent request of those interested therein, he continued 
a ae treasurcr of the same. That, thereupon, Mr. O. D. LaDow 
eae was elected president in his place, and thereafter deponent 
dvertising never had any other or further connection with the said Com- 
.pany or with the National Gramophone Corporation which 
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That the advertisement of the “ Vocophone” referred to in factured at ne 
the affidavit of Thomas S. Parvin, never appeared a second ponent is inf 
time, but was stopped by the National Gramophone Com- 
pany upon finding such name in prior use, and the advertise- 
ment of the  Zonophone “ was withdrawn by it at once, and 
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ant, In cases where the advertisement had gone to press prior 
to such objection. 

That the similarity in the names of “ Graphophone” and 
Gramophone” was a great and constant annoyance, and a 
menace to the business of deponent. That the graphophone 
was the better known and more widely sold machine of the 
two and its owners profited enormously from the great 
amount of advertising done by deponent, and for that reason 
deponent frequently discussed with the officers of the Ber- 
liner Gramophone Company, the advisability of the adoption 
of some different name which would avoid such loss. 

That the defendant has never manufactured its own goods, 
but the same have been supplied to it on contract. That 
during a portion of the time in question in this suit, the same 
have been supplied by one Mldridge R. Johnson, of Philadel- 
phia, Va, to the defendant, and for a portion of the fime the 
sume were supplied by the said Johnson to deponent, depo- 
nent having exercised the privilege granted in his said con- 
tract, to secure the manufacture of goods when able to obtain 
prices five per centum lower than those offered by defendant, 
and that to his action in so doing, defendant made no objec- 








a tion. That such goods so supplied by Johnson to Defendant, defendant alwa 
and likewise those supplied by him to deponent and by depo- although he fro 
nent to defendant, at all times contained features patented in of money so | | 
the United States and the patents whereto were owned and accounts of sin) 

. controlled by said Johnson, but no objection was ever made forfeiture of saic 
by defendant thereto or on that account. protest. | 
That as appears by the affidavit of George H. Burt, manu- 
facturer of records and similar goods, the defendant has need- That when a 
: lessly and wilfully, and to the loss and damage of deponent, -Manufactured b: 
} dishonestly prevented reductions in the prices of the goods informed by sak 
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factured at needlessly high and excessive prices, and that de- 
ponent is informed, and verily believes that the objection 
made by defendant to receiving goods manufactured by the 
Universal Talking Machine Company was based solely upon 
its determined policy to maintain high and exorbitant prices 
for goods supplied to it and paid for by deponent, with a 
profit of forty per cent. to defendant upon such prices. 

That, as appears by the bills rendered by the Duranoid 
Manufacturing Company, which furnish records on contract 
to the defendant, and, as defendant has admitted to deponent, 
through its president, Thomas 5S. Parvin, the cash payments 
which deponent made for all goods purchased by him 
were turned over to the manufacturers of said goods, who, 
‘thereupon, allowed the defendant of two per centum on the 
amount of the same in the case of the Duranoid Company, 
and five percentum in the case of said Johnson, but defendant 
at first concealed this discount, charging deponent full price 
without offering any discount to him, and charging forty per 
cent. profit on such full price above the amount of such dis- 
count; and, subsequently, when deponent learned of such 
facts, he refused to allow him any rebate for the same, and 
although deponent demanded arbitration thereupon, would 
never consent to such arbitration. 

That when deponent suggested an arbitration, defendant 
proposed that both sides appoint their attorneys, or else both 
sides should appoint disinterested persons, but no arbitration 
was ever consented to by the defendant or had thereon, and 
defendant always refused to allow deponent such discounts 
although he frequently demanded the same, both the return 
of money so held back, and the allowance upon current 
accounts of similar discounts, and the deponent fearing the 


forfeiture of said contract, made such payments though under 
protest. 








*IT4 : 
That when attempting to secure the acceptance of goods 


-manufactured by others than the said Johnson, deponent was 


informed by said Johnson that goods ordered from him de- 
ponent would get, but that goods ordered from the Universal 
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Talking Machine Company, deponent would never get. That 
Miss Frances Crouch was for a considerable period jointly 
employed by deponent and the National Gramophone Com- 
pany, and jointly paid by them. 

That deponent has never directly or indirectly had any in- 
terest In the Universal Talking Machine Company, nor was 
any stock therein held by him, or on his account in any way, 
directly or indirectly and that deponent never had anything 
to do with the management of the said company or knew 
aubout the organization thereof until months after its forma- 
tion, and then learned of the same but never knew the amount 
of the capital until told by defendant. That deponent had 
nothing to do with the compromise of the suit of the Ameri- 
can Graphophone Company against the National Gramo- 
phone Corporation, nor did he give any instructions, in regard 
thereto, 

That the reason why deponent in one proposed arbitration, 
named Waldo G. Morse to represent him, was that it had 
been arranged between deponent and defendant that if the 
one party should appoint his attorney the other party would 
do likewise, and if one party should appoint a disinterested 

person the other would do the same, and that no objection 
was made to the naune of said Morse as an interested person 
until long after the time when defendant should have ap- 
pointed its arbitrator, and that if such objection should have 
been made another arbitrator would have been appointed, but 
that defendant wholly refused to arbitrate in any manner. 

That deponent has during the two years last past been fre- 
quently warned that the defendant desired to cancel its con- 
tract with him, and was watching every opportunity to do the 
same, and that such position on the part of defendant was 
acknowledged by Thomas 5. Parvin its President, tacitly, and 
in addition, said Parvin stated to deponent that the contract 
must be fulfilled to its letter, and that he would make its ful- 
fillment as hard as possible. That pursuant to such policy the 
defendant has harrassed and annoyed deponent and has crips 
pled his business by failing to supply goods to deponent, and 
in every way possible, caused dissatisfaction throughout the 
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trade, and recently has made it known that it was about to 
begin business on its own account, and sell at lower prices 
than those which deponent was able to give under his con- 
tract. 

That when deponent entered into the contract in question 
hercin, defendant was, as he was informed by one of its di- 
rectors, bankrupt and without funds and owed bills amount- 
ing to upwards of fifteen thousand dollars, and that defend- 
ant has endeavored, as aforesaid, and in various ways since 
deponent has rendered the business profitable, to it and to 
himself, to secure the advantage of deponent’s said efforts and 
to rob him of the results of the same. 

That the affidavit of Max H. Biernbaum on behalf of the 
defendant is untrue in that it states that Mr. LaDow offered 
one hundred dollars for a machine similar to the one exhibited 
by him and by deponent, such offer being on the contrary 
made for one similar to the one shown in the catalogue. 

That the laboratory conducted by Mr. Child was operated 


with and by apparatus owned by the Berliner Gramophone 


Company, and loaned personally to deponent who remained 
responsible for the same, and from whom it was liable to be 
taken at any moment by defendant, and for that reason he 
exercised close supervision and control thereof, and that 
everything done therein and thereto was pursuant to such 
loan and possession. ‘That such apparatus was in the labora- 
tory of the National Gramophone Company which was visited 
several times by the president of defendant and part of the 
expense whereof was paid by allowance to deponent on his 
account. 

That the affidavit of said Child is untrue wherein it nar- 
rates an alleged statement by deponent that he desired to 
place himself so as to be independent of the Berliner Gramo- 
phone Company, and that neither deponent nor any officer o 
said corporation, to the knowledge of deponent, made any such 
statement. That deponent never ordered directed or secured 
to be done, any of the making or production of matrices or 
the criticising thereof, nor did deponent ever criticise or sce 
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any of the same, or ever have any thereof in his possession or 
under his control, 

That deponent had no safe whatever in his private office, 
but that the safe referred to by said Child belonged to the said 
National Gramophone Corporation, and that deponent does 
not know, and has never known, the combination of the same. 

That deponent never directed the said Child, or any one 
to deface or obliterate or render illegible, any patent marks, 
dates or names whatsoever, upon any gramophone records, 
and all records put out and through deponent so far as he has 
been able to observe the same, and in thousands of cases, to 
his own knowledge have been well and distinctly marked in 
all respects as sold to and produced for deponent by defend- 
ant, or as produced in conjunction by the parties hereto. 

That in March, 1900, and for many months prior and sub- 
sequently thereto, Wiliiam LB. Owen, affiant for defendant, 
was working for the consolidation of the National Gramo- 
phone Corporation and visited the United States for that pur- 
pose, being in conference with deponent, and with the 
National Gramophone Corporation and the Universal Vall- 
int Machine Company, anc deponent states that in the so- 
called “ Yonkers agreement” referred to by him, the inter- 
ests of deponent individually were to be consolidated with 
others, and forsuch reason deponent wrote the postscript set 
forth in the letter annexed to said affidavit, without reading 
satcl letter. 

That the affiant William Newcomb never brought any 
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“tl -—————_-— - 

That said contract was negotiated by and between the de- 
fendant, William Barry Owen, who then represented depo- 
nent, and now males affidavit fordefendant. That as drawn 
by defendant's attorney, said contract provided in the 16th 


section thereof, that the remedy by forfeiture should be’ 


cumulative, and should not be exclusive, but that defend- 
ant might resort to any legal remedy. That deponent was 
assured by said Owen and by Thomas S. Parvin, that in case 
he should sign the contract as so drawn, he would incur no 
personal liability. Deponent was not satisfied, however, and 
after discussion, at the city of Philadelphia, returned to New 
York, and submitted said draft of contract to Waldo G. Morse 
of the New York bar, who advised deponent that the con- 
tract as drafted, bound him absolutely to purchase several 
hundred thousand dollars worth of gramophones; that de- 
ponent thereupon returned to Philadelphia and called upon 
said attorney for the Berliner Gramophone Company, who 
assured deponent that the interpretation of said draft of con- 
tract by said Morse was correct, and that said Parvin had 
expressly directed the same tobe so drawn. “That deponent 
then talked withsaid Parvin, who declared, when made aware 
of what had occurred, that a mistake had happened be- 
tween him and his said attorney, and that no intention to 
charge deponent personally existed, and thereupon the said 
draft of contract was altered and executed in its present form. 

That said Owen is a lawyer by profession, and managed 
the business of the National Gramophone Company from the 
date of said contract, for several months being in its employ. 

That thereafter he established himself in London, England, 
and whs engaged in purchasing from said Johnson with the 
consent of defendant, the goods needed by deponent to supply 
his said trade, and has been closely associated with defendant 
in various propositions. 

That the statement in the affidavit of said Owen in regard 
to a discussion of the formation of a separate company for the 
purpose of avoiding any royalty, is absolutely untrue, and that 
the facts of any discussion which did occur, are as follows: 
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Said Owen induced deponent to employ one Crowell, a rela- 
tive of said Owen, to design a coin-actuating device, available 
for the operation of Gramophones ; that when the model was 
submitted, deponent objected to the same, on the ground of 
its cost of manufacture, which, together with the royalties 
would make it too expensive, and thereupon, said Owen sug- 
vested that he believed that defendant could not compel the 
payment of royalty upon coin-actuating or nickel-in-the-slot 
device, but only on the Gramophone part itself. That de- 
ponent, however, declined to adopt such a machine. 

That when the Gramophone was patented, and for many 
years thereafter, and up to and after the time of the execution 
of the contract in question herein, the same consisted of a 
simple turn-table revolved by hand and embraced none of the 
spring-motor or other claborate devices, or accessories, which 
vo to make up the present machine, and that such accessories 
are in no sense an essential part of the Gramophone, nor docs 
the so-called, ‘* Johnson machine” resemble such original ma- 
chine and contain its essential parts, otherwise or to any greater 
extent, than the machine made by the Universal Talking Ma- 
chine Company and submitted as a model, 

Deponent further says that he never saw, knew of, or had 
anything to do with the slip or circular, bearing the words 
* Zonophone, 1g00 Model,” etc, claimed to have been found 
in an envelope with order No. 16721, and that the same could 
have been found enclosed in a letter from him only through 
the action of some person desiring to make an appearance of 
a connection between deponent and the National Gramophone 
Corporation. 

That deponent has paid to defendant many thousands of 
dollars as percentages upon talent employed and paid for by 
him, rent of premises, used and secured by him, and upon which 
defendant demanded forty per cent. profit, percentages upon 
machines overpaid by deponent, and many other exactions 
enforced by defendant and paid by deponent for the reason 
that lhe feared a forfeiture of his said contract. That deponent 
demanded arbitration of said matters but defendant refused 
to arbitrate the same. 
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That deponent did not organize the National Gramophone 
Corporation. 

That the deponent never stated that he could “ pull a string 
and control the Universal Talking Machine Company” nor 
did ever make any similar statement, but that he did say that 
he believed that if the National Gramophone Corporation 
and the defendant should agree upon some form of consoli- 
dation that deponent believed he could induce the said com- 
pany to come in on it, 

That deponent never consented to the use of his name upon 
any paper bearing the advertisement of the Zonophone, and 
that he never knewof the use of the old paper of the National 
Gramophone Corporation for that purpose. 


FRANK SEAMAN., 


Sworn to before me this 4th day of September, 1900. 


Exit T. Iurss, 
[SEAL | Notary Public. 


AFFIDAVIT OF FRANCES CROUCH. 


Unirrep Srares Crrcurr Court, Western Disrricr 
OF VIRGINIA. 


IN EQUITY. 
Frank Scaman, Plaintiff, 
Vs. 
Berliner Gramophone Company, Defendant, 


STATE OF NEW YORK, ) 
Crry anp Country or New York, j **’ 

Frances Crouch, being duly sworn, deposes: That she is 
Secretary to Frank Scaman, the plaintiff in the above en- 
titled action. That the letters, copies of which are hereto 
annexed, dated in the years from 1897 to 1900, written to the 
plaintiff by defendant, were received by plaintiff, the originals 
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adjusted by mutual arrangement, in proportion to the 
parts which we do not supply should you or the Berliner 
Company desire to supply yourself with any or all of such 
pints from other sources. . 

it is further understood that the prices above alluded 
te, me to i order tor five hundred motors, if the order 
in placed withm one week fron date, and furthermore, thit 
vou ie the privilege of placing a further order for five 


hundred machines at the same prices, if such further order 
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Ba It is further understood that if we find that better prices 

bh can be procured on any parts which we supply, or even 

ys upon the building of the motor itself, you are to have ’ 

i the benefit of such discovery. 

a We agree to protect the validity of any of the patents | 

ie which we control in the above combination, and to hold 

ig you free from any infringement thereof. 

" We will undertake to begin delivery on the first order & 
4 within thirty days from date. 

A Very respectfully, Mr: Thos, = 
# Philadel phic 
A" Untversar Tanking Maciine Company, My prar 
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4. General Afanager. hility of their 
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* Frank Seaman, Esq., 874 Broadway, New York City. I trust tha 
Pi Drar Str:—We are in receipt of your letter of 1st inst. | through with 
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7 Machine Co. | 

os * a 1a . 
pit We notice in the Universal Talking Machine Company's 
= letter that they agree to protect the validity of any of the : 
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patents which they control “in the above combination”, 
and to hold you “free from any infringement thereof.” 
Before proceeding any further in this matter, we desire 
to be fully informed as to the nature of the patents referred 
to, and ask that you kindly procure and send over to us 
copies of these patents. 
Yours truly, 
BERLINER GRAMOPIIONE COMPANY, 


By THOS. S. PARVIN, 


<} President. 


Letter with ,said Affidavit. 


D 


874 Broapway, New York, Nov. 3, 1899. 


Mr. Thos. S. Parvin, President, Berliner Gramophone Co., 

Philadelphia, Pa. 

My pear Sire-=T have yours of Nov. 2 relative to the 
reference of the Universal Talking Machine Co, to the va- 
lidity of their patents. Loam informed by that company 
that certain features of their motor, to which special ref- 
erence is made, are covered by claims 1 and 10 in Patent 
No. 615,765, granted December 13, 18098, to Louis P. 
Valiquet, for Operating Mechanism for Music Boxes, and 
under which the Universal Co. has a license. Other claims 
on the mechanism, have been allowed by the Patent Office; 
but the patents have not yet issued. I shall be able to 
furnish you with’ copies of these claims as soon as the 
patents have been issued. } 

I trust that this will enable you to push the matter 
through with the utmost despatch. To save time I pro- 
vide you herewith with a copy of Patent No. 615,765. 


Yours very truly, 
olen FRANK SEAMAN. 
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Letter with said Affidavit, 
I 
Sry Droamway, New Yorn, Nov, 4, 1899. 
Berliner Gramophone Company, Philadelphia, Pa: i 
GENTLEMEN: —In reply to your favor of the 1st inst., | 
i reference to infringers of the Berliner patents, would “- 
say that Tam heartily in sympathy with any action you | 
may take to uphold and strengthen these patents. The 
matter will have my cureful attention, and I will reply to Frank Seamus 
your letter early in the week, when I shall tale the liberty { Nea Sep. 
of expressing frankly my opinion in reference to the matter, | and note that y 
¥ ; a c i Ba 
Yours &c., | we may take t 


FRANK SEAMAN. 


Letter with said Affidavit. 


BERLINER GRAMOPHONE Company, 
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| be done, 
j24 South roth St., Philadelphia. | In this sani 
| | cone to-our k 
Nov. 4, 1890. | chine Co., of 1¢ 
Mr, Frank Seaman, No. 874 Broadway, New York, N.Y. | advised you, wi | 
My prar Sins—I am in reeeipt of your letter of ard ! have attached 
inst. enclosing copy of Valiquet patent No. 615,765, for Berliner Gram 
which please accept my thanks. Please give t 
[ desire to submit this to Mr. Pettit, but I have not assist us to the 
been able to see him to-day, and he will be away from liner records ot 
the City on Monday, and | cannot, therefore, see him into the hands | 
unt) Tuesday. T will expect to write you further in this 
matter immediately after I have seen Mr. Pettit. : 
Yours truly, | 


Berniner Gramorione Company, 
THOS. S. PARVIN, 


President, 
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Letter with said Affidavit. 
BERLINER GRAMOPHONE COMPANY, 
424 South roth St., Philadelphia. 


Nov. 6, 1899. 
Frank Seaman, Esg., New York. 

Dear Sir :—We are in receipt of your letter of 4th inst. 
and note that you are heartily in sympathy with any action 
we may take to uphold and strengthen the Berliner pat- 
ents, and also that you will reply to our letter early this 
week, expressing frankly your opinion in reference to the 
matter. 

Please let us have this letter at the earliest possible 
(moment, as we think possibly it will contain some sug- 
gestions from you as to your ideas of what had better 
be done. 

In this same connection, we desire to say that it has 
come to-our knowledge that the American Talking Ma- 
chine Co., of 106 Wall St., upon whom, as we have already 
advised you, we have served formal notice of infringement, 
have attached and sold with their infringing machines, 
Berliner Gramophone records. 

Please give this matter also your prompt attention and 
assist us to the extent of your power in preventing Ber- 
liner records or any other Gramophone parts from getting 
into the hands of the said infringing concern. 

Yours truly, 


. 


BERLINER GRAMOPHONE COMPANY, 


By THOS. S. PARVIN, 


President. 
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Yietter with said Affidavit. 


BERLINER GRAMOPHONE COMPANY, 
424 South roth St., Philadelphia. 
Nov. 7th, 1899. 


Frank Seaman, Esq., No. 874 Broadway, New York City. 

Dear Srr:—l have already acknowledged your favor of 
the 3rd inst., stating that I desired to communicate its 
contents to Mr. Pettit before replying, 

I would now say that [ would like very much to sce a 
copy of the claims relative to the Mechanism of the Uni- 
versal Talking Machine Motor, which you state has been 
allowed by the Patent Office, but not yet issued. A copy 
of these claims can doubtless be had from the attorney 
prosecuting the application. I will then have the patent 
No. 615,765 before me, which I understand is the only 
issued patent under which the said Motor is constructed, 
and also the allowed clanns, 





Nindly let me hear from you at your early convenience. 
Yours very truly, 


BERLINER GRAMOPHONE COMPANY, 
By THOS. S. PARVIN, 


President. 


Letter with said Affidavit. 


Nov. 9, 99. 
Berliner Gramophone Co., Philadelphia, Pa., Mr. Thomas S. 

Parvin, President. 

My prar Srr:—Replying to your favor of the rst inst. 
calling my attention to the fact that F. M. Prescott, The 
Universal Talking Machine Co., and the American Talking 
Machine Co., are infringing the Gram-o-phone patents, I 
beg to say that I was not aware of any infringement on 
the part of the Universal Co.; I certainly have never seen 
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any evidence of it, athoush ) nvust frankiy achnit that ldo 
not profess to know anything of the Company's affairs. 
[ have seen their motor and have submitted it to you, and 
[ have the assurance of one of the officers of the Company 
in whom I have confidence, that there never has been anv 
intention to infringe the Berliner Patents. As to Mr. 
Prescott, [ know practically nothing of his business, further 
than that he is an expert agent for Gram-o-phones for the 
National Gram-o-phone Corporation, T know nothing of 
his connection with the Universal Talking Machine Co. 
until my attention was called to the fact very reeently; and 
I never saw the advertisement to which vou refer, under 
the title of “Zonophone” until I saw it in your office last 
week. 

As to the American Talking Machine Co., I have known 
for a long time that they were attempting to get a foot- 
hold in the talking machine field, but then I have known 
the same thing of Conn and the Stylophone and the Vito- 
phone, the Pioneer and all the rest, and T have assumed 
that you were fully cognizant of the same and I] have also 
assumed that we both felt ourselves more or less powerless 
for the self sane reason, namely, the grave question as to 
just how strong a case we ‘had ourselves. Personally, I 
have had a good many talks on this subject, with eminent 
counsel, and the more I learn about it the more convinced 
I become that it will pay us to move with great caution. 
and not to move at all until we are morally certain that 
we know where we are coming out. I wonder if you 
know that The American Graphophone Co, has guaranteed 
immunity to two or three of these outside concerns, and 
that you will have them and all their resources to meet 
ea ar ee ae PE PE) Gh Be 
when the time comes. These outsiders have great assur- 
ance from some source, and at first I feared that they 


were getting help from nearby sources in the way of rec- , 


ords, ete. I learn that this was not the case, however, 
but that, on the contrary, failing to secure records from 
the National people, they turned to and made them them- 
selves, and honestly I have been almost forced to the 
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conclusion recently, that this policy was a mistake—al- 
though, personally, [ was not responsible for it—and that 
perhaps alter all it nught have been more profitable to 
all of us i we had let down the bars and sold records. 

This spirit of independence must have been brought 
very forcibly to you by the full page advertisement of the 
Vitascope which appears in this issue of the Phonoscope, 
and it 1s, apparently, the answer of the American Talking 
Machine Co. to your threat to sue them in case they do 
not stop dealuig in talking machines. You may or may 
not have faith in my judgment in these matters, but I place 
upon record here the prediction that unless you want to 
see the Gram-o-phone business so cut wp as to leave noth- 
inv for any one, you will exercise a policy which is sooth- 
ing and conciliatory in the present situation. It is, un- 
happily, too true that you believe that you can take all 
sorts of arbitrary actions so far as | am personally con- 
cerned, but to speak plainly you cannot take that action 
with these other people. They have, undoubtedly, taken 
advice and come to the same conclusion that I have, 
namely, that im a cortest the Berliner Patents would lose. 
Your own attorneys will tell you to the contrary, and my 
own attorneys have given me such consolation as they 
could in this respect, but 1 am most sorry to say that when 
I come to ask unbiased opinion of those who are renowned 
in patent law, I am told point blank of the very thin ice 
on which the Berliner patents rest. For instance, Mr. 
LaDow, as you know, lived for many years in Washine- 
ton, and has an extended acquaintance there. Not long 
since he met one of the examiners in the Patent Office 
who did not know at the time of LaDow’s connection 
with the Gram-o-phone, but instantly he heard of it he 
made the remark: “I suppose you know that we, in the 
Patent Office, who are familiar with the subject, know 
perfectly well of the weakness of Mr. Berliner’s patents.” 
Here is an opinion absolutely unbiased and disinterested, 
excepting as one friend talks to another. 

There is another point which I dislike to toueh upon, 
because of a fear of misinterpretation of my own motives 
and relations. Since this controversy over the adoption 
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mistake—al- of the motor submitted by the Universal Co. arose, [ i 
it-—and that : have, from more or less intimate contact with the Uni- 
profitabie to versal people, learned some things which may be useful 
id records. to both of us. [do not yet profess to know the details, but 
eon brought Iam convineed that that Company is placed, by virtue of 
ement of the | circumstances, in an exceptional, and perhaps unexpected . 
'Phonoscope, | position. It seems that they made an arrangement with 
tican Lalking a mechanic, which, in itself, was a simple thing, but which 
‘case they do turned out to be a veritable piece of great good fortune— | 
“nuy or may as viewed by the Universal people. ‘They had no knowl- 
is, but I place elge at the time the arrangement was made, of the in- | 
you want to ventions in the talking machine line by this gentleman, 
o leave noth- whose name is Valiquet. He was not employed at all 
aich 1s sooth- to develop a talking machine, but purely with the pur- 
a, It is, un- pose of developing the Nickel-in-Slot attachment to your % iy 
can take all machine. The line of his invention was not thought of, ans 
rsonally con- and hence the Universal people fell heir, unconsciously, i 
e that action to many things—some of which were born several years th 
btedly, taken | ago, and some of which were born before he was ever seen at 
hat I have, by, or known to, any of these people, patents for which * % 
s would lose. | were either pending in, or been issued by, the Patent TRS Ra 
"ry, and mi Office. ae 
ae as ste | During the time that I have beca dictating this letter, 
ay that when which extends over several days, I have had a talk with Bes . 
ire renowned Mr. Crandall, the Manager of the Universal Company, ee 
very thin ice and some of the information I am giving you was obtained 5 
nstance, Mr. ) not twenty-four hours ago. THis statement agrees with pa Meh ie 
in Washing- | what has been said all along, namely, that there is not Me Og, ey 
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zard of it he | rights, then we both of us forfeit any claim to their con- aaa 
at we, in the i “sideration, Understand, T am only trying to convey to He | 
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What | consider to be a perfectly useless point. What 
they have done, as you have been told, has not been lim- 
ited entirely by self-interests. We can arrange with them, 
[ am sure, to work in such a manner as to bring profit 
to both of us, or we can antagonize them and lose what 
we would otherwise make. I have quite as much at stake 
at the present juneture as you have. This is my reason 
for writing as I have. I insist that I believe the state- 
ments that have been made and so often reiterated, that 
the Universal people meant no harm. They neither in- 
tended to antagonize your interests, nor, in the begin- 
ning, did they have any idea that they were, by virtue of 
their legacy, completely independent so far as the talk- 
ino machine business was concerned, but such it seems 
has been their good fortune, and that seems to be their 
status, if have gathered and put together correctly, the 
several parts of the story. 

Now I give you these facts in all their baldness, believ- 
ing that you will sce how, from my point of view, [ am 
induced to suggest that your policy should be shaped 
differently than it might be otherwise. 

l want to wet this letter off this afternoon, and with- 
hold, therefore, some other expressions which I will in- 
corporate in another communication. 

lor the present be assured that you will have my co- 
operation in whatever course may be mutually agreed 
upon as being wise, 

Truly yours, 
FRANK SEAMAN. 


Letter with said Affidavit. 


BERLINER GRAMOPHONE COMPANY, 
424 South roth St., Philadelphia. 


Nov. goth, 1890. 
Frank Seaman, Esq., 874 Broadway, New York City. 
Drar Str:—I am in receipt of your letter of 8th 
inst. and note that you have not asked the Universal Talk- 
ine Machine Co. for the information we desire. 
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Please do so, and let me have their answer one way 
or the other. 
Yours truly, 


BERLINER GRAMOPMNONE COMPANY, 


By THOS. 8S. PARVIN, 


President. 


ahs I IQ) —_ 
Letter with said Affidavit. - 


BERLINER GRAMOPHONE ComPANY, . te 
424 South roth St., Philadelphia, Ld whats SARS 


Nov. 10, 1&99. 


Frank Seaman, Esg., 874 Broadway, New York City. 

Drak Str:—I am in receipt of your telegram of even 
date, and have replied as follows: “Have received your 
telegram. See letter written you to-day.” 

In your prior correspondence relative to the said mat- 
ter you have indicated such a willingness to give us full 
and complete information concerning the machine in ques- 
tion, and all patent rights relative thereto, which I think 
is only just and proper, that I cannot see now why you 
should object to giving us a copy, such as I have asked 
for, of the claims on the machine which you state have 
been allowed by the Patent Office. As they have been 
allowed, there certainly ought to be no objection to our 
seeing these claims, and you can readily understand that . Pe 
this is to us important information, as we would like to +. te See 
know how far any machine which may be connected with fe Sone 
the mechanism of the Gramophone, and pi upon the ‘ 3 
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ins out your previously expressed inclination to be very 
frank in this matter and to give us full data. 
loping to hear from you at your early convenience. 
Yours very truly, 
BERLINER GRAMOPHONE Co. 
THOS. 3S. PARVIN, 


Pres ident. 


Letter with said Affidavit. 


(Telegram.) 
Nov. 11, 1899. 


Berliner Gramophone Co., 424 South roth St., Philadelplua, 

Fa. 

Letter unjust tome. Have given all information procur- 
able. Universal object only on ground safety and jeopardy. 
See Letter. Please do pass such trivial matters. Business 
suffering. Only ten Jolinson machines received this week. 
Quly average twenty-three per day for month. Should 
be hundred. Orders being cancelled. Again insist upon 
iimediate placing of order. 


FRANK SEAMAN. 


Letter with said Affidavit. 


874 Broapway, New York, Nov. 11, 1890. 


Berliner Gramophone Co., Philadelphia, Pa. Mr. Thos. S. 

Parvin, President, 

Dear Sir:—l have yours of November roth. My tele- 
gram is an indication of the manner in which you have 
hurt my feelings. The whole letter is predicated upon 
my willfully, or otherwise, holding back from you, infor- 
mation which is in my possession. Every spark of infor- 
mation in my possession has been given to you freely, 
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and everything which I can obtain will be promptly for- 
warded, In this view of the case you have no right to 
charge me with objecting to giving you information, or 
a copy of the Universal Company's papers. [ have no 
more connection with that Company than you have, and 
no more access to its affairs than you have. I again re- 
peat that 1 have’ never seen the claims referred to, or 
any of the patents of the Universal Company. It is pos- 
sible that I have more sympathy in the direction of the 
company than you have—not only from natural reasons, 
as | happen to be acquainted with and have confidence 
in one of its officials, but, moreover, because I look upon 
their motives from a directly opposite point of view from 
yourself. The Universal people are of the opinion that 
their rights would be placed in jeopardy if they should, 
at this time, make public claims which are still in the 
private archives of the patent office, and where people, 
if they knew the claims, could instantly place them in 
interference. 

New as a matter between right and wrong, it is not 
asking 100 much that we should respect the rights of 
these people, and especially so as the elaims in question 
have absolutely nothing to do with their proposition to 
build a motor for us—that is, as | look at it. lor, regard- 
less of their legal status, the very fact that you give them 
an order, instantly removes all question of such rnght, 
so far as the United States is concerned. The patent does 
not give the inventor the right to make anything, as you 
seem to think. A patent only gives the inventor the right 
to prevent other people from dealing in his invention, and, 
therefore, as I say, these claims can do you no good in 
considering the question of whether or not you will ac- 
cept that motor for your trade. 

Now please consider the deplorable condition of our 
business. We have received ten machines this week. Ap- 
parently we are booted about from pillar to post for the 
accommodation of others, You will admit that we would 
have had much better attention and a great many more 
machines, and would-have lost less money, and had less 
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cancellation of orders, and had more justice shown to the ian et 
business which we are supposed to represent, if the Lon- sa we 
don Gramophone tnterest had not taken precedence of eesiree ‘4 
our own. LT say that to dehver us ten machines during seis tenes 
a period when 1600 machines were sent to london, is an thn chess 
unmmutignted and diaboheal outrage. L[ renew, in the most Ghise Cis 
urgent manner possible, my demand for you to place an what fi: | 
order for motors in accordance with the sample I have ‘ate the 
subniutred, agreeable to my contract. It seems to me that eaneelled 
I will not be misunderstood if I say that I must insist upon at anne | 
this course being taken immediately. Your interests and for somic 
mine demand that I must take that stand. 
Now, Mr. Parvin, do not misunderstand my position. I 
am not talking in the interest of the Universal Company; 
Tam simply taking advantage of the privilege to get goods | 
and get them quickly, as I have a perfect right to do. As | 
a matter of fact, the motor was not designed to be used 
as a gramophone—dquite the contrary,—and this I can | 
very quickly prove to you. The fact that we can so use | 
it to the immediate and immense advantage of our pocket- | 
books ought to be the cause of congratulation and pleas- | 
fe eee PQ | 
ure, and not the cause of such feeling as T fear it has en- Frank S¢. 
rendered, and such ily founded suspicion as to amount Dar 
thus far to gross injustice both to our interest and the chine Co 
interest of the business generally. pany full 
Very respectfully, Universa_ 
FRANK SEAMAN. Sane ms 
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unjust and untenable. It is impossible for me to give vou 
the numbers of the spring cages which the new spring 
cages are to replace. They were taken off of Johnson 
motors when those motors were used in connection with 
the change by the Universal Talking Machine Co, into 
Slot Gram-o-phones. The Universal people do not know 
what has become of the cages; doubtless they have gone 
into the scrap heap, in which case the numbers have been 
cancelled or obliterated. I again ask you to fill this order 
of mine immediately, otherwise [ see no other course than 
for some one to procure the cages elsewhere. 
Very respectfully, 


FRANK SEAMAN. 


Letter with said Affidavit. 


BERLINER GRAMOPHONE COMPANY, 
424 South roth St., Philadelphia. 


Nov. 15, 1899. 
Irrank Seaman, Lsq., 874 Broadway, New York City. 

Dear Strs—The refusal of the Universal Talking Ma- 
chine Company to give the Berliner Gramophone Com- 
pany full information about the patents under which the 
Universal Talking Machine Company claims the right to 
manufacture the machine lately submitted by you and re- 
ferred to again in your letter of the 11th inst., as well as 
in your letter dated the oth inst., but not received until 
to-day, makes it impossible to consider any further your 
request to the Berliner Gramophone Company, viz: to per- 
mit the Universal Talking Machine Company to furnish 
the machine to the Berliner Gramophone Company for 
sale by you under your contract with the Berliner Gramo- 
phone Company, as a gramophone. 

Your contract with the Berliner Gramophone Company 
relates to the sale of gramophones and gramophone 
goods—by which [ understand the contract to mean ma- 
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chines and material embodying the Berliner inventions and 
such improvements therein as the Berliner Gramophone 
Company may acquire or control, except recording ap- 
paratus., [ do not understand that the contract contem- 
pilates the handling by you of any machines or material 
covered by hostile patents. In fact, all question on this 
point is made impossible by Sections 12, 13 and 15 of your 
contract. The machine manufactured by the Universal 
Talking Machine Campany either is or is not a gramo- 
phone within the meaning of your contract with the Ber- 
liner Gramophone Company. 

If it is not a gramophone (understanding the word 
gramophone as I have defined it above), I am at a loss to 
see what concern the Berliner Gramophone Company or 
you can have with the manufacture and sale of it. 

[fit isa gramophone, it cannot be the subject of patents 
which the Berliner Gramophone Company does not con- 
trol. 

That you consider it a gramophone is evident from the 
fact that you propose the adoption of it as a model by 
the Berliner Gramophone Company; that it 1s covered, or 
alleged to be covered, by patents which the Berliner Gram- 
ophone Company does not control is equally evident from 
the bold assertion to that effect made by the Universal 
Talking Machine Company, coupled with the offer on its 
part to waive those patents so far as the order which you 
desire the Berliner Gramophone Company to place for the 
nuichines in question is concerned, On the very face of 
your request, it is therefore perfectly evident that this ma- 
chine is an infringement. And the fact is that it is an 
infringement, and that alinost at the time you made your 
request, the Berliner Gramophone Company was notifying 
the Universal Talking Machine Company that it was an 
infringement, 

With a view to protecting you further from negotiations 
with the Universal Talking Machine Company, the Ber- 
liner Gramophone Company called for full information 
about the patents under which the Universal Talking Ma- 
chine Company claims to act. If this information had 
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been furnished, there might have been some opportunity 
for further consideration: but, as the case now stands, the 
makers of an infringing machine have come to the Berliner 
Gramophone Company with the request to be permitted to 
get the infringing machine on the market through you, 


the Berliner Gramophone Company’s sales agent, 


You must see at a e@lance that there are good business 
reasons which render it impossible for the Berliner Gram- 
ophone Company to listen to such a proposition, and I 
should not be at all surprised to find that there are equally 


good legal reasons for not permitting the Universal Talk- 
ing Machine Company to start its business under the Ber- 
liner Gramophone Company’s patronage. 

Yours truly, 


BERLINER GRAMOPHONE COMPANY, 


By THOS. S. PARVIN, 
President. 


Letter with said Affidavit. 
(Copy.) 
874 Broapway, New York, Nov. 15, 1899. 


Berliner Gramophone Company, Philadelphia, Pa. 

GENTLEMEN :—Answering your letter of Nov. oth, let me 
say—vou demand that IT pay vou $853.88 on vour Sept. 
bill, No. 6o, besides other items, making a total of $881.55. 
I forward this check because you threaten to cancel my 
contract with you if I do not, and state, furthermore, that 
you will not even discuss any further the various items 
that have been in dispute. 

‘You are, therefore, to consider that I am paying these 
amounts under protest, reserving all rights without pre- 
judice to myself, in so doing. There are various matters 
of this character which will have to be subnitted to arbi- 
tration or disposed of otherwise on a satisfactory basis. 


Very respectfully, 


(Signed) FRANK SEAMAN. 
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Letter with said Affidavit. 
BERLINER GRAMOPITONE COMPANY, 
424 South roth St., Philadelphia. 
NOVEMBER 16, 1899. 
Frank Seaman, lsq., 874 Broadway, New York. 


Deak Stxr:—\We are in receipt of your letter of 15th 
- 
: I2I — 


qi, oe qa 
omy eh RE 


inst. and note what you say about the spring cages on 


your order $32. Weare perfectly willing now, and always 
have been, to supply you with parts for legitimate repair- 
ine of Gramophones, but when you show us so plainly, as 
you do now, that you intend to sell these parts to the Uni- 
versal Talking Machine Co., knowing the very plainly ex- 
pressed intention to use them in making up what would be 
practically a new and complete Gramophone to be put 
upon the market, without having paid any royalty to the 
U.S. Gramophone Co., we feel compelled to refuse to 
fill such orders. | 

You are perfeetly well informed of the fact that we have 
notified the Universal Talking Machine Co. that we mtend 
to commence proceedings against them for their infringe- 
ment of the Berliner patents, and we have warned you to 
use your influence in preventing them from getting rec- 
ords or sound boxes or any other parts to be used on their 
iniringinge machines, and you have advised us that you 
would do everything in your power to selp us in our ac- 
tion. In spite of all this, however, you still not only per- 
mit this infringing concern to get from you Gramophones 
and Gramophone goods, but go to the extent you have 
now in trying to force us to furnish you with Gramophone 
parts, which you plainly state you intend to sell to them. 

This alone is entirely sufficient reason for us to refuse 
to fill your order 832. 

Yours truly, 


BerLIneR GRAMOPITONE COMPANY, 


By THOS. S. PARVIN, 


Presnufenut 
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Letter with said Affidavit. 


874 Broapway, New York, December 13, 1899. 


Thos. S. Parvin, Lsg., Prest. Berliner Gramophone Co., 

Philadelphia, Pa. 

Drar Stk:—In reply to yours of the 12th inst., I do not 
question but that your Board of Directors has the rie¢ht 
to pass any resolution it sees fit; so far as | am concerned, 
the fact of the case is that I did no? decline to show you 
and Mr. Armstrong my books in reference to Gram-o- 
phone advertising, on the contrary I told you I could not 
do it at that time, as I had a very important engagement 
up-town which required my immediately leaving the office. 
The clause in the contract to which you refer reading “at 
all times’ means at reasonable times; your interpretation 
of it mieht mean that you could’ call for an inspection of 
the books at midnight. 

I wrote you on the meht of the Sth imst., the day you 
were here, of whieh T cnelose you a copy, riving you the 
anount of advertising done by me for the past six mouths 
by the month. Tf you desire Tam willing to give you a 
list of the publications in which this advertising appeared, 
and if you care to verify this hy the books you are welcome 
to do so, but in justice to the publications T do not see 
how [ would be justified in showing you the exact amount 
paid in each publicatton,—in other words to let you know 
the special rates made me by any of these publications, as 
it is a matter of confidence between the publisher and my- 
self; but, as T have before stated to you, I must be advised 
in advance, and arrange my appointments so as to be here 
when you come and personally go over the matters with 
you, [do not know what more you can ask or expect. 

Yours very truly, 


(Signed) FRANK SEAMAN, 


| t 
4 
f 
a ie 
4 
rc _ 
2 
i # 
* 
a, 7 
i "I 
{ : + 4" 
‘ 
Y 
= 4 











4 
5 


Raymond R: ‘Wile 
Research Library 


| 





ae) Rel ako) fee CMB On a ae ‘ ELE TE EE FE EE 7 a Bey 


340 
Letter with said Affidavit. 


1/23/1900. 
Berliner Gramophone Co., Philadelphia, Pa, 
GENTLEMEN !—I hereby place with you an order for 
twenty-five hundred (2500) Johnson Motors, complete as 
per sample submutted by Mr. Johnson to me Jast week, and 
which sample, or an approved duplicate thereof, will here- 
after be submitted to you. Price $2.90 each. 


I also order twenty-five hundred (2500) sets of arm fit-: 


tine’s per present style, same to be placed on arms com- 
plete, price ten cents each. 

The condition of this order is that deliveries are to be 
made at the rate of seventy-five complete motors per day, 
provided that if [ tind that I cannot use this number per 
day it is understood that you will, upon my advice to you, 
restrict deliveries to my stock from time to time as I may 
order, provided | am keeping up to the minimum order 
clause of my contract with you. It is also understood 
that you will not deliver these machines to my stock or 
charge them up to me faster than the minimum order 
clause of my contract calls for, unless with my corsent. 

Delivery to begin within six weeks from date. 

This order ts, of course, subject tu suspension in case 
T am restricted by injunction preventing my disposing of 
the goods, or any part of them herein ordered. 

Relative to the placing of an order for boxes, elbows, 
horns, decalcomania, ete., to make the above order com- 
plete for twenty-five hundred Gram-o-phones with neces- 
sary packing boxes therefor, I ask that you will quote me 
immediately best prices obtainable on these several parts, 
and an order will be duly placed for these parts at the best 
advantace. 

Relative to sound-hoxes for the above, I have due me 
twenty-five hundred boxes on the old order for five thou- 
sand sound-hoxes independent of machines, I authorize 
you to utilize these twenty-five hundred sound-hoxes for 
the machines specified above, with the understanding that 
you will so arrange with Johnson that he will make these 
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We will however do our utmost to deliver this number 

per day if we possibly can. 
Also, we will not guarantee to begin deliveries within 

six weeks from date, but we will do our utmost to this 

end, and believe we will be able to do it. All of the other | 

conditions in the order are entirely satisfactory. | 
We have an option for motor boxes, arms, elbows, and 

horns at the same price as the last order, but we will be 
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same as last, it must be with the understanding that they 
are given deealcominias made by the parties in Philadel- 
phia. They have had so much trouble with the decalco- ' 
manias furnished by the other party on account of their Thos. S. | 
being too thin or in some way improperly made, that they f delphia, 
can only use them, not ouly with a large proportion of DEAR . 
loss, but with very considerable extra expense and time receipt o 
and labor, and the finished appearance is nothing like as . motors, @ 
good as the Philadelphia decaleomania. would no 
This is so plainly manifest to us that we do not desire hive mach 
to use any more of the decalcomanias about which there would no 
has been so much complaint. I a reli 
a re : ve 
Yours truly, When T % 
BERLINER GRAMOPHONE Company, which hay 
pose to tc 
By THOS. S. PARVIN, Now I 
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Letter with said Affidavit. 


1/30/1yoo., 
Thos. S. Parvin, President, Berliner Gramophone Co., Phila- 
delphia, Pa. 

Drak Sik:—On receipt of your letter acknowledging 
receipt of my order for twenty-five hundred Jolson 
motors, and dechning to aceept the order because you 
would fot agree to supply me, if needed, with seventy- 
five machines per day, and stating furthermore that you 
would not guarantee to begin delivery within six weeks, 
I] was reluctantly obliged to peremptorily cancel the order. 

I have taken this action because the time has come 
when I will no longer be made a party to conditions 
which have long since existed, and which I do not pro- 
pose to tolerate any longer. 

Now | considered that my reqtest as to time was rea- 
sonable, and as to deliveries entirely within the capacity 
of Johnson’s factory, provided his business was to be run 
in our interests as a first consideration, and, moreover, [ 
did not make the request until | was satished upon two 
points, first that it was reasonable, and second that it was 
fur and just. bt have no quarrrel with Johnson; the way 
in which [ have stood by him in the past may be con- 
sidered as the meastre of the way | would stand by hin 
in the future, but this question has gone beyond indi- 
viduals. It is the life or death of a corporation upon 
which [ depend for profitable returns, and it is also of 
vital interest to your own corporation. Now Johnson 
has often stated his capacity to be more than one hun- 
dred motors per day. Do you blame me for calling him 
to account when he declines to guarantee three-fourths 
of that quantity? Can you blame me for being sus- 
picious as to his reasons for declining when he has twice 
evaded my direct questions as to whether he had been 
supplying Gram-o-phone material to London during the 
period when we have been suffering so much for his 
goods? And do you blame me for being not only sur- 
prised but diseusted when, as in your recent letter, you 
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resort to the veriest subterfuge in order to back Johnson 
up, gong so farias to-read into my questions an inter- 
pretation that is little less than insulting to me? 

It is true that you promise to do the best you can. 
Our present deplorable condition is due to my putting 
faith im past promises of this same nature. I am told 
less than ten days ago that one of Johnson’s men has stated 
that as London paid better than New York on motors, 
london would get what it wanted and New York would 
get what was left. Ilow does this story look alongside 
of the naked fact that I was not able to get a direct 
straight forward answer to a simple question as to what 
London 1s really getting from Johnson, and Johnson’s 
present declination to guarantee what he will do for New 
York in the future? Am I not amply justified in de- 
manding that there shall now be an end to this trifling 
or boy’s play or favuritism or whatever term one might 
apply? This order was placed originally for these twenty- 
five hundred motors with two points of protest against 
it, one that the trade was demanding something new and 
better in the way of a motor, and two, that the present 
Johnson motor could be duplicated a long ways inside 
of the prices which le was charging but T have been up- 
holding Johnson so lone that it has become a sort of 
habit, and at the expense of better judginent, as well as 
at the expense of my own pocket, in dollars and cents, I 
put the order through. 

Johnson has been promising a new motor for more 
than a year. Where is it?) We have been hearing about 
new records? Where are they? A year ago we were 
going to have all sorts of desirable things to brace up 
our business. Where are they all? I can answer for the 
business and that is that it has suffered all the year, and 
is suffering to-day, in consequence of a business policy 
as dastardly as it is devilish which has confined the out- 
put of the machine to a source of supply which has given 
us material and supplies both disereditable and disgrace- 
ful. No less than one hundred and twenty-five dollars 
was expended by the National Gram-o-phone Corpora- 
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tion in its offices here in one month in replacing matn- 
springs; a personal inspection by one of its employees in 
the City of New York showed hundreds of Gram-o-phones 
out of commission, and no longer eating up records, and 
why? Because of improper and imperfect material and 
for no other reason. Now | say to you with all kindness 
and yet with all firmness that we will do well if we begin 
to look after ovr profits a little more, and have a little 
less solicitude about the profits of the manufacturer. I 
have had a certain sympathy with you that Jolson de- 
served unusual consideration, not because perhaps of 
what he had done, as because of those things which he 
was just going to do. The sum total of what I have to 
— re "i2% psig a i 
sell to-day which has come from Mr. Johnson, is the same 
old-style, fragile motor and its sound-box, the former 
turned out, as experts solemnly assert, at anywhere from 
a dollar to a dollar and ten cents greater price than the 
same motor could be built for anywhere else; but it is 
true that I have been willing to wake that sacrifice, the 
principal thing has been to eet machines fast cnough to 
supply the demand in spite of the sacrifice. Think of a 
great section of the country like Chicago being without 
a single Gram-o-phone since the 16th day of this month. 
You may well be ashamed of your attempt to lay the blame 
of these things at my door. Remember that the present 
order was placed last October, and remember further- 
more that it was placed subject to a similar promise to 
that which you are now making, namely, to do the best 
you can. I had faith that this meant something, and ac- 
cepted the condition with the verbal promise. I have 
had too much punishment to get caught a second time 
with the same bait. 

I note that in the present order you are perfectly will- 
ing to take the order with its assured profits if T will take 
the chances. I must decline and we must try to find 
some one who will undertake to turn out the needed 
motors, guaranteeing deliveries as to quantity and time. 

Now, Mr. Parvin, I have determined to take this stand 
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in what | conseentiously beheve to be the interest of 
the Granieo-phone business, and incidentally my own in- 
terests sud lence yours. [ have been putting up long 
enough upon the streneth of what wonderful things were 
voi to happen. | don't intend to characterize these 
things amd to deine them as threats on the one hand, or 
ihe ordinary every day “jolly” on the other hand, but I 
do confess to some weakness in the matter, and to not 
having put an end to some things before this. [I am 
etulty of gross injustice to the Berliner Gramophone 
Crimpuny im waiving a single right, even though tempo- 
rarity, Uiat b had to supplying a machine for the Christ- 
nuts trade, for thereby [ could have made a good deal of 
money for allbof us. These rights which I waived, tem- 
porary, were given up in order that the business of one 
widividual nneht not be mterfered with, but now that that 
individual pronounces hiniself as unwilling’ or unable to 
take care of ny business, 1 am simply foreed, in self- 
defence, to other sources of supply. 

No business of any kind can succeed along the lines 
which we have been following in the past, and I don’t 
wilt to be considered as a part and parcel of any such 
pohey an the future, 

Now | would like you to write me fully as to your own 
feelings in this matter, and I would like to know frankly 
whether you subscribe to the position [ have taken, or 
whether you have reasons for thinking that I am wrong 
and that we should continue to try to do business on the 
present line of bolstering up Johnson and shielding him 
from every idea of competition and treating him as though 
he absolutely controlled the entire situation (which he 
does not by any manner of means) and can do as he 
pleased with us, whether we like it or not, whatever the 
result may be to our business. 

In closing I ask you to consider what I have said as 
having’ been said in all respects in the kindliest mannef, 
and with an eye single only to our best interests, as I 
conceive them. | 

Very truly, 
FRANK SEAMAN. 
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or 
N- Letter with said Affidevit. 
One 
perc BERLINER GRAMOPHONE COMPANY, 
if. . 424 South roth St., Philadelphia, “ ’ 
, 
atl IER, I, 1900. 
not Irank Seaman, Lisq., New York City. eae 
ant DEAR Sir:—I am in receipt of your letter of 31st ult. eae." 
“ene I desire to say first that Mr. Johnson has had nothing : 
Ipo- ; whatever to do with this case. Mr. Johnson was entirely oe 
fist willing to guarantee to deliver to us all the parts he was phates, 
of required to furnish in the quantities and within the time | er 
Ear limits of your order to us, but the Berliner Gramophone | feist 
one Company was not willing to guarantee to you in the same oe: Be 
that way the delivery of the complete Gramophones, first, be- Piss aS at em 
; tO cause of possible accidents beyond their control, and sec- (ate oS ieee 
selt- ond, because there is nothing in your contract that per- E eee om gia -. 7 
mits you to force stich guarantees upon them. Sales ees A'S 
a As regards your other reflections against Mr. Johnson, ign S* ye 
ty based upon suspicions you may have or your belief in 
gh : information that has been given to you by others, | will 5 
| say again, as | have said to you before in a former letter, 
awit such reflections are utterly unjust and uncalled for and < 
ikly not in ahy way deserved. Of my own knowledge I beat 
oe | know that Mr, Johnson has never permitted any Work he 
Ong i was doing for any one else to interfere in the slightest . 
the degree with, or to the prejudice of any work he was doing bf. 
him for the Berliner Gramophone Company. On the con- ; ae 
ugh trary, he has a number of times, in his desire to hasten ra 
he the delivery of motors and sound boxes he was making is 
| he for us, used materials that he had purchased long before eae 
ithe to use in filling orders for ether goods he had received A 
from other parties. jae 
Sa I have very fully, in previous letters, explained to you gers 
et the only cause for the shipment during the past two or a 
. three weeks of a smaller number of machines than hereto- et 
fore, and these statements I can substantiate by the most 19 
ro positive proofs, if 1 should be called upon to do so. - os 
| vas 
oe 
a 7 aR? 
fe) 
. eae 
aa 
a oy 
7 “ig 
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It is also a fact that when this great falling olf in ship- 
ment first conunenced, | think about three weeks ago, we 
had at that time ia our factory over 700 gramophones 
under process of inspection, regulation, readjustment, &e., 


Thos. §. 


and we were compelled to request Mr. Johnson to stop ' Phitad: 
further deliveries for a time, as we had not sufficient room Drarr 
in which to store them. t upon thie 
It seems almost useless to try any more to explain beg to s 
these conditions to you, as we have done it so frequently to you b 
before and you do not seem able to appreciate it. patents 
Yours truly, ing the p 
covering 


DERLINER GRAMOPHONE COMPANY, 
By THOS. S. PARVIN, 


President. 
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FEBRUARY 6, 1900. have infc 
Berliner Gramophone Co., No. 420 So. Tenth St. Phila- Company 
delphia, Pa. have alr 
Taking your letter November fifteenth as positive re- one spec 
fusal aceept and manufacture Gram-o-phone as per | respects 


suunple submitted by me consider this formal notice un- 
der Section Pour contract that [ consider you have made 


visions O 
patents : 


; Company 

neers *T24 See , : 

: a provided 

default to fill with reasonable promptness my require- advantag 


ments and that vour letter constitutes refusal receive or 
accept orders for this model at prices and conditions 
stated, Please consider this notifieation my intention to 
suy-_.y these goods in the manner and terms stated Sec- 
tion Eieht Contract. 


FRANK SEAMAN. 
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i Letter with said Affidavit. 


fr in ship- | 
frophone | 2/6/t900¢ 
amophones 


| Wig Thos. S. Parvin, Esq., Presi. Berliner Grainophoue Co., 
tment, we., 


Philadelphia, Pa. 


or to stop ’ : ‘ ' , 
eres Dear Sir:—l have lone delayed talkine final action 
cient room : ne ee “5 

upon the subject of your favor of Novem. 15th, 1899. I 
wo explain beg to say that the sample of machine made and p'ven 


to you by me, is, as I have before stated, covered by no 


« frequently ae 
patents whatever, as 1 understend the situation, except- 


‘4 
[ - ing the patent, a copy of which was placed in your hands, 
covering certain features of the mechanism. Under this 
COMPANY, | patent a license is held by the Universal Talkire Ma- 
RVIN, chine Company, for use upon spring motor machine 
President. ! submitted to you, and as | propose to have the motor : 
made by the Universal Talking Machine Company, this : eS 
furnishes full protection to you from any possible claim Wate cae 
of infringement in buying and selling to me, these ma- 
chines. While you have already been advised fully to : 
this effect, | again state the proposition to avoid possible . : 
~ misunderstanding, which, I apprerend from the tone of PD gt ah 
your letter, may have existed. fT es 
While it is true, as I have reason to believe, and you Athy 
¢ 6, 1900. have informed me, that the Universal Talking Machine ai ey vast 
St., Phila- | Company has made certain applications for patents; as I fame eT 
| have already explained, no patents have issued save the Lemees ns 
positive re- | one specified, and consequently J am at full liberty im all 3 si 
me as per respects to deliver these machines pursuant to the pro- F % 
| notice un- visions of our contract. It 1s evident, moreover, that if 4 tes 
have made patents shall issue to the Universal Talking Machine Ries fe i ye 
Company, this delivery may be continued with safety, “Tha. 4 
ac | » provided we are enabled to buy from them to the best y “aiee® 
ne require- advantage in the future as we may do at the present time. A 
| receive or In regard to your point, made so emphatically, that a 
conditions the Gram-o-phone contemplated within the contract can- ib 
intention to | not be subject to patents which the Berliner Gramophone 4 Bag? 
stated Sec- Company does not control, I call your attention to the Es 
fact that the present Gram-o-phone is manufactured un- ro 
RAMAN. der numerous patents not controlled by the Berliner oT 
e 
rer 
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Gramophone Co. Tat hell by the manulacturer; and, 
furthermore, that of the thousands of machines which I 
have purchased from you, and also those which I have 
had manufactured and dehvered to you by those acting 
lor me, under the contract, every one contained a motor 
covered by patents other than those controlled by your 
company. ‘This state of facts renders utterly ridiculous 
your contention that the possibility of danger set forth 
in vour letter prevents you from taking advantage, for 
your profit and nine, of the manufacture of a very supe- 
rior machine which the Universal Talking Machine Com- 
pany will nake for you or allow you to make should you 
be able to compete with them in price and make delivery 
within a reasonable ime. 

| take your letter as an absolute refusal to accept and 
inanufacture under the sample which [ have furnished 
you, and which | steod, and now stand, ready to furnish 
you, and your subsequent course has emphasized such 
refusal. Your declination is so expressed and is based 
upon such reasons that any further attempts to meet 
your views would seem fruitless, and I take it that it 1s 
needless for me to spend any more time in waiting for 
reconsideration by you of this expressed determination 
to refuse Lo manulacture the motor presented, You may, 
therefore, consider tlis letter a formal notice under Sec- 
tion EV. of our contract, that | consider you to have made 
default and to have fuled to fill with reasonable prompt- 
ness and despatch my order of November ist, and also 
that your letter constitutes a refusal to receive or accept 
orders for this model supplied by me at any prices, under 
any terms or conditions, and that, therefore, it is need- 
less for me to make any further offer in the matter or 
send in any further offer of orders. You will therefore 
please consider this a notification of my intention to sup- 
ply, in the manner and on the terms stated in Section VITT. 
of our contract, the Gram-o-phone goods necessary to fill 
the order so defaulted by you and such sybsequent orders 
as Timay send, which you have declined to receive or con- 
sider, as I have stated. 
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elurer; and, This privilege, which [ hold under Section VILL of our 
fines which | contract, [ propose to carry out by supplying to you by 
which I have contract the spring motors of the style, form and deserip- 
jthose acting tion, submitted as | have stated, these heme very superior 
nied a motor in quality to those now supphed by you, and meeting an 
fled by your urgent demand in the business. “These Gram-o-phone goods 
fy ridiculous | propose to furnish to you delivered in Philadelphia at the 3 
rcr sct forth rate of seven dollars and twenty-five cents ($7.25) each, com- 
Gantage, for plete except sound-hboxes, which latter I desire to purchase 
“a very supe- from you in each case at the present rate, or to supply trom 
achine Com- those in my possession purchased from you. [ will, of 
+ should you course, supply you only as my orders to you may require. 3 
ake delivery Should you desire me to receive these goods for your : 
. account in New York, where they are to be manufactured, We 
) accept and a saving of some seventeen cents each will be effected, which Reka 
re furnished will brine the price down accordingly. hie a 
y to furnish Now, as regards the statement in your later letter, that bans 
tasizedl such as a matter of business policy it will be impossible for 3 
nd is based you to listen to my proposition: In the first place, I do See, Le 
ts to meet not consider that subject in the least involved in the present a Be a 
it that it 1s question under our contract; but should it be so considered ae 
‘waiting for by vou J bee to say that it seems to me by far the best ee 
ternination business policy, under the conditions whieh confront us at ne y non 
You may, present, to avail ourselves of this unexpected privilege of gel Sad 
under Sec- purchasing a far superior machine to anything which has gee Ae? 
»y have made yet been put out by us, delivery to be made at once in sgh : ie 
le prompt- order to meet the unprecedented demand on me for a su- Teen ht Ae | 
it, and alsa perior line of goods for immediate delivery. These ma- Biel 
e or accept chines are, of course, to be supplied to you without marks or ‘aie .* 
‘ices, under other designation except the usual “patented” marks and eae 
it is need- in such form in regard to name and description as those af gt aA 
“matter or ‘present supplied to the box manufacturer. © +f PLE 
ll therefore ] heg also hereby to confirm my telegram of this date 
ien to sup- notifying you of my intended action. & 
ction VIII. ee "a 
ssary to fill ‘ours truly, , 2 aN 
ient orders FRANK SEAMAN. pee 
ive or coyl- a 
re | 
Ce 
c , 
Li, 
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Letter with said Affidavit. 

BERLINER GRAMOPILONE COMPANY, 
424 South roth St., Philadelphia. 


FEB. 19, 1900. 


O. D.. LaDow, Esq., c/o Mr. Frank Seaman, 874 Broad- 
way, New York City. 

Dear Sir:—The subjects to which you referred this 
morning by telephone are not proper subjects for telephone 
discussion, there is too much scope for misunderstanding; 
therefore I declined to discuss them by telephone. 

I shall take pleasure in receiving by mail or telegraph any 
communication on these or any other subjects that Mr. Sea- 
man may desire to send. 

Yours truly, 





BERLINER GRAMOPHONE COMPANY, 
By THOS. S. PARVIN, 


President. 


Letter with said Affidavit. 
(Telegrams. ) 


FEB. 20, 1900. 
Dated Phila., Pa. 
Frank Seaman, 874 Broadway, New York. 
Under no circumstances will Berliner Gramophone Com- 
pany place order for infringing Universal machines. See 
lctter to-day. 


BERLINER GRAMOPHONE CO. 


TEBRUARY 20th, 1900. 


Berliner Gramophone Company, No. 424 So. Tenth St., 
Philadelphia Pa. 
Will you send me order for the five hundred machines 
now on order, or is that unnecessary? Virst lot about 
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a ready. [oask privilege making delivery here save freight es 
charges and delay. Will pay expenses your sending agent | 
here to receive and turn over. Answer immediately. 
FRANK SEAMAN. | 
Charge. 
0. 
coad- Letter with said Affidavit. 
this BERLINER GRAMOPJIONE COMPANY, 
hone 424 South roth St., Philadelphia. 
ling; 7 
IEBRUARY 20, I900. 
jany Frank Seaman, [sq., 874 Broadway, New York City. 
Sea- Dear Sir:—We are in receipt of your telegram of even 
date, and have wired you in reply as follows — 
“Under no circumstances will Berliner Gramophone Com- 
pany place order for infringing Universal Machines. See 
ANY, : x - pea 
letter to-day. 
; [ presume the five hundred (500) machines referred to in 
ee nt. your tedegram are those you claim to have ordered No- 





% vember Tst, ISSO. and to which you referred to in your letter 
to us of Febritary 6th, 1900, stating the position you pee 
posed to take in the matter. 

: Events have shown us that we were entirely correct in 

0. refusing to aecept your order of November Ist, 1899, not 

only for the reasons explained to you in our letter of No- 
vember 15th, 1899, but from the fact that the United 


Zom- | States Gramophone Company and the Berliner Gramophone 
See Company have jointly started legal proceedings, and have 
served bills upon the Universal Talking Machine Company 

O. for infringement of the Berliner patents. 
< | We beg to say to you very plainly that we, ourselves, 
0. will not order talking machines or parts thereof, from 


parties whom we are suing as infringers, neither will we 





Sth, give our consent to your buying or selling or using any 
Ks talking machines or parts thereof, except such as you buy 
nes from us, in accordance with the terms of our contract with 
bout you. 
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lid addition ae tie dbove, b eall your attention to the 
fact that we lave received from the United States Gramo- 
phone Compoay a notice, dated February 13th, referring to 
your demand on ous to place an order for the infringing 
Universal Machines, and in this notice the United States 
Caramophone Compiiiy saiy-— 

“We desire to state most emphatically that any such ac- 
lion on your part we would consider a violation of existing 
contracts between oir respective Companies. 

\We are very much surprised that such a move should 
have been made by Mr, Seaman in view of the faet that 
we have all known for some time that the Universal Com- 
pany is an infringing concern and that we have recently 
brought suit ae@ainst said company for infringement.” 

Yours truly, 


BERLINER GRAMOPHONE COMPANY, 
By THOS. S. PAKVIN, 


President. 
Letter with said Affidavit. 


BERLINER GRAMOPHONE 
424 South coth St., 


COMPANY, 


Philadelphia, 


I'iBRUARY 21, IQOO. 


Mr, Frank Seaman, 874 Broadway, New York City. 


Drak Srri-—1 am in receipt of your letter of 2oth inst. 


and have also received the model you refer to and note that 


you desire to place with us an order for 2500 of these ma- 
chines. 


In reply I beg to say to you that this model is practically 


if not identically the same as the complete machine manu- 
ractured by the Universal ‘Palking Machine Company, and 
sold by them in Canada and elsewhere as the Zonophone, 
and for the same reasons as I so plainly set forth in my 
letter of November rgth, 15909, and my letter to you of 


yesterday, I say to you again that the Berliner Gramophone 


ee eal 





eg Pe ree 





Ca Tay VEST ee ee 


Company will not i 
infringing Universal 
cousent to your bi 
Machines or jxirts 1 
accordance with the 





Lette 


BERLINEI 
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Sound Bo: 


Frank Seaman, Esq., 

Dear Sir:—We . 
inst. in which you rm 
boxes to apply on ) 
on which I believe tl 

I beg to say that \ 
for 5000 sound boxe: 
standing that you des 
one or two extra sou 
phone, so that the oy 
or more extra sound | 
sound box furnished 
it was never intende: 
way to get into the | 
machines. 

I have very positi 
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ie Company will net aceept any orders frem you for these Marva Bi esate 
O- infringing Universal Machines, neither will they @ive their * Pains 4h ae 
i 4 , = . Frys ” | ' i “Pa | 
to consent to your buyiige or selling or using any Talking et ee 
1g Machines or parts thereof, such as you buy from us im hat koe. ia 
ss accordance with the terms of our contract with you, We aur thes 

Yours truly, iy ge 
Ce 
ig BERLINER GRAMOPHONE COMPANY, 
- 
d By THOS. S. PARVIN, 
President. 
it 
i} 
y 126 
Letter with said Affidavit. 
, 
BERLINER GRAMOPIIONE CoMPANY, 
4 424 South roth St., Philadelphia 
rb. 21, 1900. 

~ Subject. Sound Boxes. 


Frank Seaman, E-sq., New York City. 

Dear Str:—We are in receipt of your letter of 20th 
inst. in which you request us to deliver to you 500 sound 
boxes to apply on your unfilled order for sound boxes, 
on which I believe there are still due 2500 sound boxes. 

I beg to say that when we accepted this order from you 
for 5000 sound hoxes, it was with the very distinct under- 
standing that you desired to use them in your efforts to sell 
one or two extra sound boxes to every owner of a Gramo- 

"i | phone, so that the owners of Gramophones could have one 





or more extra sound boxes to use in case of accidents to the 
sound box furnished with their machine, but most certainly 


t : 
it was never intended that they should be allowed in any 
way to get into the hands of manufacturers of infringing 
; | machines. 

; { have very positive information that large numbers of 

3 these extra sound boxes do in some way get into the hands 
7 of the Universal ‘Talking Machine Co. and Mr. Prescott, : 
tot oe js ; | 
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, Who place them on the particular infringing machine which 
. is labeiled “Zonophone” and which is sold by the Universal 
; fs Talking Machine Co. in Canada, South America, and also 
| in the United States, and these infringing parties are al- 
arb lowed either with your knowledge or without it, to get our 
| standard sound boxes and use them on the infringing ma- 

chine. Under these circumstances I desire to ask you, be- 
& fore we ship you any more of these extra sound boxes, 
e" whether you will or will not give us satisfactory assur- 
tt ances that these sound boxes will be used solely for the 
‘ purpose for which we originally understood they were to 
rf be used, and that they will not in future be allowed to get 
r into the hands of infringing i to be used on infring- 
f : ing machines. 
bt Awaiting your reply, we remain, 
ae BERLINER GRAMOPHONE COMPANY, 
Bee Gy TEHOS.. S., -PARYVIN, 
# President. 
is 
. 
i. | Letter with said Affidavit. 
, 
im BERLINER GRAMOPHONE COMPANY, 
eas ais 


424 South roth St., Philadelphia. 
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MARCH 3, I9Q00. 


+ vig 
e Mr, Frank Seaman, 874 Broadway, New York City. 
"4 Dear Sir:—I received yesterday your bill dated Feb. 
4 26th for material amounting to $70.80, which the bill states 
ag has heen “sent by freight to-day.” 
ie, ] As the Berliner Gramophone Company has not ordered 
tie ! any such material, will you kindly let me know what the 
t: bill means. 
i Yours truly, 
4 BERLINER GRAMOPHONE COMPANY, 
4 By THOS. S. PARVIN, 
4 President, 
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Berliner Gramo, 
phia, Pa. 
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ie which i e 
iniversal Letter with said Affidavit. f 
and also 
; are al- Marcu 9th, rgoo, ay 4 
ae Berliner Gramophone Co., No. 424 So. Tenth St., Pluiladel- ‘ue ope 
ee phia, Pa. Prentice ¢ 
: al GENTLEMEN :—I answer your letter of February 21st, 
y ‘satin: relative to the furnishing of sound-boxes, as follows: My 
for the contract with you does not restrict the classes of persons 
were to who are to purchase goods from me, nor can you do so 
1 to get by reading into that contract clauses which do not exist. 
infring- It is my expectation to supply all legitimate demands for 
sound boxes for Gram-o-phones and for Gram-o-phone 
goods. Your duty ends when you fill my orders. If you 
restrict me as to the class of people who parchased these 
MPANY, goods you can restrict me as to the color of the people 
(N, who purchase them, or their nationality or sex. Your 
President. | principal point of complaint seems to be made against 
the Universal Talking Machine Company; I have never 
= f sold a sound-box to the U. T. M. Co., and I do not in- 
| tend to do so—lI will exercise whatever caution is neces- 
| sary always and everywhere to protect our joint inter- 
| ests, and you can not ask me to do any more. After the 
| sound-boxes have left my possession it is not for me to 
say by whom they are to be purchased, but in the par- 
1900, | ticular case of the U. T. M. Co. you may be somewhat 
ty | reassured when I say that I have information, upon which 
re | T place considerable faith, that the U. T. M. Co. is not 
il states in need of the particular type of sound-box which you 
furnish to me, and they need no longer be feared by you 
eavell as sound-box purchasers. They are making their own 
Jt the sound-box and it is a good one I hear—I have not seen 
or heard it. 
Very respectfully, 
MPANY, FRANK SEAMAN. 
N, 
resident, 
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b, Letter with said Affidavit. | Le! 
tr BERLINER GRAMOPHONE COMPANY, | Reren 
424 South roth St., Philadelphia, | 424 ¢ 
| ob ame fe 
MARCH 10, 1900. t 
“ 1 * ¢ VF * ' 
f Frank Scaman, [sq., 874 Broadway, New York. : Mr. Frank Seama 
Dear Sir:—We are in receipt of your letter of yester- Dern Sin:—¥. 
’ day, acknowledging ours of the 23rd ult. about additional In reply we beg ti 
f i P | i 
sf orders. We cannot conecive what you mean by trying ; to you in our seve 
to force upon us the buying of “Zonophones,” and billing eee 
ee them to you as “Gramophones.” a 
3 We have on several occasions stated to you that under 
4 no circumstances would we buy or sell an infringing ma- 
& chine against which we have already commenced proceed- 
ings, and we mean to adhere strictly to this decision. 
Very truly yours, 
JOSEPH GOLDSMITH, Let 
Vice President. 
: f 
Letter with said Affidavit. Bertin ut mntopne 
phia, Pa. Mr. J, 
BERLINER GRAMOPHONE COMPANY, Dear Sir:—I 
424 South roth St., Philadelphia, | ence. to my order 
| I have given y« 
ge 4 MARCH 10, 1900. will safe-guard yc 
» «| Frank Seaman, Esq., 874 Broadway, New York. I expect to put th 
4 Dear Str:—We are in receipt of your letter of the oth to our mutual be: 
vay inst. answering our letter of the 21st ult. about five | ; Now, I am quit 
ey hundred thousard sound boxes. | ject; you have de 
he $$. *127 I insist upon your 
You have not given us the satisfactory assurance re- do not do so I wil 
| quested in our letter of the 21st ult. Please refer again : sound-box I desir 
HH | to the letter and let us hear from you. make that sound-| 
Ree 
Fe JOSEPH GOLDSMITH, 
Oba Vice Pres’t. | 
. 4 % , 
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Feitor: with said Affidavit. 


BERLINER GRAMOPHONE COMPANY, 
424 South roth St., Philadelphia, 
Marcu 13th, 1go0o, 


Mr, Frank Seaman, 874 Broadway, New York. 

Dear Sir:—Your telegram of the 13th duly received. 
In reply we beg to say we have fully explained this matter 
to you in our several letters. 

Yours respectfully, 


BERLINER GRAMOPHONE COMPANY, 


JOSEPH GOLDSMITH, 
Vice President. 


Letter with said Affidavit. 


Marcu 14th, 1900. 


Berliner Gramophone Co,, No, 424 So. Tenth St., Philadel- 

phia, Pa, Mr. Joseph Goldsmith, WV. P., 

DrEAR Sir:—lI have yours of March roth, with refer- 
ence to my order for five thousand sound-boxes. 

1 have given you every assurance in the world that I 
will safe-euard your interests to the best of my ability. 
I expect to put the sound-box out so that it will be used 
to our mutual benefit. , 

Now, I am quite through with this branch of the sub- 
ject; you have delivered to me a portion of that order; 
I insist upon your delivering to me the remainder; if you 
do not do so I will at once submit to you the mode! of a 
sound-box I desire to have made, and if you refuse to 
make that sound-box in accordance with my contract, I 
will make this sound-box in accordance with my contract. 

Very respectfully, 


FRANK SEAMAN. 
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Letter with said Affidavit. 


Marci 15th, 1goo. 
Berliner Granwplhone Co., No. 424 So. Tenth St. Philadel- 
flua, Pa, Mr. Joseph Goldsmith, V. P., 
Dear Str:—I have yours of March roth, with refer- 
ence to my order ior live thousand sound-boxes. 


] have given you every assurance in the world that I> 


will safe-guard your interests to the best of my ability. 
[ expect to put the sound-box out so that it will be used 
to our mutual benelit. 

Now, [ am quite through with this branch of the sub- 
ject; you have delivered to me a portion of that order; I 
Insist upon your delivering to me the remainder; if you 
do not do so at once, in accordance with my instructions 
to you, I shall be obliged to hold you responsible for the 
consequences. 


Very respectfully, 


FRANK SEAMAN. 
Bec, 


Letter with said Affidavit. 
Makcu 15th, 1goo. 


Berliner Gramophone Co., No. 424 So. Tenth St., Philadel- 

phia, Pa., Joseph Goldsmith, Esg., V. P. 

Drar Str:—I have yours of the 13th, in which you 
say you have fully explained wherein the model I sub- 
mitted to you, and ordered therefrom, is an infringement 
of the Berliner patent, as contradistinguished between 
it and the Johnson motor, which I understand you to say 
is not an infringement of the Berliner patent. You say 
that this matter has been fully explained in one of your 
letters; L cannot find such a letter, and if you will kindly 
refer me thereto it will be a favor and it will clear up 
avery great mystery which | have been trying to solve 
for some time. 
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Let me hear from you by return mail, and if you find bef 
that you are mistaken, as J think you will so find, please Be eee 
quswer my question as propounded in my telegram, cat 

Very respectfully, 
FRANIC SEAMAN, 
F.C, 


SS eee 


Letter with said Affidavit. 


BERLINER GRAMOPHONE COMPANY, 
424 South roth St., Philadelphia. 
| PHILADELPILIA, March 26, 1900. 
| Frank Seaman, Esq., 874 Broadway, New York City. 
DeaR Srr:—We have your letter of the 19th inst, en- 
closing an order, No. 972, dated th + 20th inst., for sundry 
parts of machines, 
We call your attention to section 5° of your contract 
with us, in which it is provided 
“that if required by the Licensor, the parts to be 
replaced by the paits thus furnished shall be surren- 
dered to the Licensor, »r their loss shall be satis- 
factorily accounted for.” 
We must request you to surrender the parts to be replaced 
by the parts which you have ordered, as above stated, 
Kindly let us know at once what you will do about this. 
Very truly yours, 
BERLINER GRAMOPHONE COMPANY 
JOSEPH GOLDSMITH 


Vice President. 


Letter with said Affidavit. 


BERLINER GRAMOPHONE CoMPANY, 
424 South roth St., Philadelphia. 


PHILADELPHIA, March 26, 1900. 
Frank Seaman, Esq., 874 Broadway, New York. 
| Dear Srr:-—We have rendered you bills and shipped 
\ goods upon your orders from the 1st of the month, up to 
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and ineluding the 2jth, amounting to $17011.86, Your 
balance on the tst of the month amounting to $5230.62. 
\We have received in cash from you during the month up 
e126 
to this date $16000, leaving a balance now due of $6242.48. 

Please favor us with your cheque on receipt of this, and 
obliges 














Yours truly, 
BERLINER GRAMOPHONE COMPANY, 
JOSEPH GOLDSMITH 


ice President. 


Letter with said Affidavit. 
Marcu 2ogth. 


Mr. Joseph Goldsmith, Vice Pres’t, Berliner Gramophone 

Company, Philadelphia, Pa. 

Dear Sir:—Your letter of the 26th, with reference to 
my orders No. 927 and No. 976, are at hand. It is perfectly 
impracticable, as you will see on a moment’s reflection, 
for me to send you the parts which the various items con- 
tained in these orders are to replace. lor instance, how 
can 1 reasonably be expected to return you old screws, 
which may be worn out or lost. It is a matter of daily 
occurrence that machines are returned for repairs, where 
some part or parts may be missing. New parts must of 
course be supplied, but | should be glad if you could in- 
dicate to me just how I might come in possession of the 
old disused parts. Then, again, I must anticipate the 
wants of the Repair Department in these small accessories. 
For instance, [ have before me a letter from one of the 
largest buyers of Gram-o-phones in this country. He is 
urging the shipment of some accessories which you have 
had on order from me since January oth. It would be 
id!e and extremely unbusinesslike for the National Gram- 
o-phone Corporation to take the position that this order 
for accessories, from one of their most highly esteemed 
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customers, could not be filled unless broken needle arms 
and worn gear wheels were returned, more especially as 
the expressage across the continent would render such 
a transaction an extremely unprofitable one. I therefore 
beg that you will give prompt attention to my orders as 
above, and to the items that remained unfilled on my 
order of Jan. oth. Will you please let me know when I 
may expect these parts? 
Very respectfully, 


FRANK SEAMAN. 


Statement with same. 
Statement of Miniinum Sales Months of February and March, 


7900, 
(At actual cost, no royalties or 40% included.) 
February : 

1o60 Gram-o-phones No. 18... . 4.0.4... + $4695 80- 
66297 Records. ..... cewnecena? eRe 
BUNPHES; Fae Rk Re EDR THEY SS 821 74 

WHI AGEL ec ee ree eee a47 83 
PCIGEHISENESE Sek ge EE Be EG 327 .|O 


Taienty 6 ve ek x Soe Aw Ee ae 529 oo 


Total gh Sk SC RV EROS 2G t SRE 
Minimum purchases for Feb. as per con. . 10,000 oo 


eS EE 


Surplus ware forts 5 6S 5 eg ee cece ere REO OD 








March : 
§or Gram-o-phones No.18... . . oe es es $3,548 43 
Bob60 Records, . «ss ee ee ee eh we 6 G50 50 
Supp CEE Ue RS <a fap og 
MAIER Bice) oo HR RH wR Re ww 305 13 


icienis) DEF . wt kT Ree ee 187 35 
Talent -_ . *# 2 8 8 &# 8 # #£ &£ * # # &#© & 2 @ 935 §o 
Total Foe 8 8 FP Fe oe oe oe on oe ee $I 2,476 99 


Minimum purchases for Mar., as per con, . $10,000 oo 
Surplus for March «ccc ee em a xv « $2,476 o¢ 


Sarplus purchases April 1, i900 . 1. we ee . $4yr7t 68 
Add’) manufacturing cost of 12,500 Gram-o-phones charged 
March 31, as per statements I, 2,3,4..... cow oe)§=6 O77 oF 


Surplus purchases Aprilist, 1900, . . 1. 1 ee ee es) $6,148 35 
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Letter with same, 


APRIL 2nd, O. 


Berliner Gramophone Co., No. 424 So. roth St., Philadel- 
pPlaa, Pas ) 
(GENTLEMEN :—I have from time to time in the past re- 

quested you to send to me for my stock, Gram-o-phone rec- 

ords made by the Johnson process, and which process you 
have stated several times over, is controlled by the Berliner 

Gramophone Co. Iam informed, and believe that the said 

Johnson process has now been completed, that it is found 

commercially practicable, and that as a matter of fact a 

good many records have been made by such process. 

As | have already notified you in former letters, the 
Grom-o-phone business requires that it should have the 
benefit of this improved process, and [ therefore hereby 
make formal demand upon you to be supplied with sam- 
ples of these records, which I understand to be far the 
best you are now producing, so that I may place with you 
orders for such quantities as it may be possible for me to 
place upon the market. You must know that by refusing 
me these samples, which should have long ago come to 
me in the usual course of business, you are prejudicing 
iny ability to make sales and consequently limiting the 
market for yourself as well as for me. 

Very respectfully, 


FRANK SEAMAN. 





Letter with same. 
BERLINER GRAMOPHONE COMPANY, 
424 South roth St., Philadelphia, Pa. 
APRIL 3, 1900. 


Frank Seaman, Esq., 874 Broadway, New York. 


Dear Str:—Referring again to your letter of the roth 
ult. we thought, we had made it sufficiently plain to you, 
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Very truly yours, %. s 


BERLINER GRAMOPHONE COMPANY, 
JOSEPH GOLDSMITH, 


Vice President. 
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Letter with same. 


APRIL 3rd, 1900. 


Berliner Gramophone Company, No. 424 So. Tenth St., 

Philadelphia, Pa. 

GENTLEMEN :—TI understand Mr. E. R, Johnson has per- 
fected and placed in your hand a new and superior model 
of a Gram-o-phone. 

There is a strone demand for machines such as I be- 
lieve this one to be. How soon could you fill an order? 
If you will send over a sample I will examine it with a 
view to approving it as a model, and if it is all right will 
place with you at onee orders for immediate delivery of 
machines of this type in addition to all orders placed with 
you to date, 


Very respectfully, 
FRANK SEAMAN. 


P, S.—I have been expecting to receive this model some 
time, as I understand you have had it several weeks. 
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Lewuler with same, 


APRIL 5th, 1900. 


Berliner Gramophone Company, Na. 24 Se. Tenth St, Phila- 
delphia, Pao Mr. Je Goldsmith, Vice President. 

Drar Sir:—! have your letter of April 3, in which you 
state your position in reference to the execution of your 
contract obligations with me, and ask me to let you know 
if I know understand your position. 

In answer let me say plainly that I do not understand 
your position. I have asked you several times to explain 
that position to me. You say that you will not mannu- 
facture, nor even receive any infringing machine, I want 
to know of vou, and I have the right to a plain answer, 
what you mean by that phrase? [I want to know wherein 
the model which I sent you is an iniringing machine, if 
the Johnson motor is not an infringing machine. Where 
is the difference. 

Do I understand your position to be that the motor of 
the Johnson type, made under Johnson’s patents, is not 
an infringement, and that the motor which I have recently 
submitted, made by some one else, is an infringement? 

Now, [ have asked this question several times before, 
and I notice it is always evaded; now Mr. Goldsmith, 
please answer my question in the plainest possible manner, 
namely, yes or no, and then, possibly, I shall understand 
what up to this time is a mystery to me. 

Very respectfully, 
FRANK SEAMAN, 


a 


Letter with same. 


BERLINER GRAMOPHONE COMPANY, 
424 South 10th St., Philadelphia. 
APRIL §, 1900, 
Frank Seaman, Esq., 874 Broadway, New York. 
Drar Sir:—In reply to yours of the 2nd inst. referring 
to the records of the Johnson Process, we wish to say that 
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we are nol as yet ready to place these records on the 
market. 
Yours very truly, 


BERLINER GRAMOPHONE Company, 
JOSEPH GOLDSMITH, 


Mice President 


Letter with same. 


BERLINER GRAMOPHONE COMPANY, 


424 South roth St., Philadelphia. 


APRIL 5, 1900. 
Frank Seaman, [sq., 874 Broadway, New York. 

Dear Str:—Yours of the 3rd inst. which refers to a new 
model of a Gramophone, received. To this T wish to say 
that as yet [ have not seen the model to which you refer 
myself, but immediately upon the receipt of your letter, 
IT sent for Mr. Johnson in order that J] might become en- 
lightened on the subject, and he assures me that while 
the model is perfected, the tools for making same are not 
yet completed. He is working on them with all possible 
haste. 

As soon as these tools are completed, he will make a 
sample lot of machines which he will exhibit either here 
or in Camden, and we should be very glad to have you 
come over to see them, and should you then desire to 
place orders on them, Mr. Johnson can execute any order 
that you would place without any delay. 


Very truly yours, 


BERLINER GRAMOPIIONE COMPANY, 


JOSEPH GOLDSMITH, 
[ | Fice President. 
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Letter with same. 


BERLINER GRAMOPHONE COMPANY, 
424 South roth St., Philadelphia. 
APRIL 6, 1900. 


Frank Seaman, Esy., 874 Broadway, New York. 
Dear Str:—We have your letter of the 5th inst. about 
the Universal Machines. 
We wish to say that we have thoroughly defined our 
position and have nothing further to say on the subject. 
Very truly yours, 


3ERLINER GRAMOPIIONE CoMPANy. 
JOSEPH GOLDSMITH, 


Vice President. 


Letter with same. 


BERLINER GRAMOPIIONE COMPANY, 
424 South roth St., Philadelphia. 


APRIL 6, 1900. 


Frank Seaman, Esq., 87.4 Broadway, New York. 

DEAR Str:—I notice that in a letter dated January 20, 
1900, which you wrote to Mr. Parvin, you requested ar- 
bitration in reference to a further examination of your 
hooks, and you attempted to appoint Mr. W. G. Morse 
us your arbitrator, 

Your contract with this Company provides that, in case 
of arbitration, each party shall appoint a disinterested ar- 
hitrator, As Mr. Morse is not only your counsel, but 
also an officer of the National Gramophane Corporation, 
“130 
he is not disinterested, and therefore you could not ap- 
point him your arbitrator, even if you were entitled to 
arbitration. 
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I do not find that Mir. Parvin answered your letter. It Sone a ay 
was, of course, unnecessary that le should do so, but Bess aed es ne 
since Mr, Parvin went away you seem to be bent upon i ia 
multiplying causes of disputes between us and I call your Phe, ue 
attention to the irregularity of your proceeding so as to Bat. 
_ s ; : : : yee - 
0. give you notice in advance, that if any question for ar- tees ) 
bitration should hereafter arise, you may avoid nominat- : ae: é 
ram ing Mr. Morse, and so avoid putting us in a position of nee 
~ making objections to Mr. Morse as an arbitrator, which 
ar to him might seem personal if he were not acquainted 
fot with the provisions of your contract. 
aaa Very truly yours, 
care: BERLINER GRAMOPITONE COMPANY, 
JOSEPH GOLDSMITH, 
lice President. 
sident, 
Letter with same. 
2 BERLINER GRAMOPHONE COMPANY, 
424 South toth St, Philadelphia. 
a APRIL 6, 1900, ie 
Frank Seaman, Esq., 874 Broadway, New York. ‘ie 
y 29, Dear Sirn:—We have your letter of the 5th inst. about cae 
d ar- an arbitration. You say that Mr. Russell Duane has been _ 
your recommended to you as a most trustworthy man. There Tas 
forse is no doubt about this. But you have no right to appoint ro 
either Mr. Duane or anybody else as an arbritator to act me? 
case for the Berliner Gramophone Company. So far as Mr. we 
d ar- Morse is concerned, he is not now and was not even at rs) 
hut the time when you named him, a disinterested person who aR 
ition, was eligible for appointment as an arbitrator, under the +2 
terms of your contract with this Company. Your whole ik 
t ap- proceeding is irregular, illegal and ridiculous. be 
‘d to There never was any necessity for our referring again \ 
to your proceeding, except to warn you against attempt- 3 
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We’ MOA, 
Very traly yours, 
BERLINER GRAMOPHONE COMPANY, 


fFOSEPTE GOLDSMIUTTT, 


lice President. 


Letter with same, 


BERLINER GRAMOPHONE COMPANY, 
424 South roth St., Philadelphia. 
APRIL 7th, 1900. 


Mr, Frank Scaian, 874 Broadway, New York. 
Sent on Saturday, the Tie swiss v0 gees iis vane Ee oe 
Sire erty Cie Hides care teense ew oheseewe SOOO 


$5,500 


Dear Sir:-—Your indebtedness ta this Company on 
March 31st was cighty-nine hundred and seventeen dollars 
and fifty-three cents ($8917.53). We have received 
against this thirty-five hundred dollars (53500.00), making 
your indebtedness March 31st, fifty-four hundred and sev- 
enteen dollars and filty-three cents ($5417.53). 

Your failure to pay this money is a breach of a cove- 
nant in your contract with this Company. This Company 
therefore points out to you as the cause of complaint the 
said breach of covenant, consisting of your failure to pay 
the money above stated, and further notifies you that un- 
less you remove the cause of complaint and fully perform 


the covenant so broken and pay to this Company the — 


sum of money aforesaid, This notice will, at the expira- 
tion of ten days, after the delivery of this notice to you, 
work a revocation and withdrawal and annulment of all 
your rights under the contract, without any further days 


j Be ae 
* j Ld i i =" = 
Tegra A Rg 2 ee eee 
r a PAR, 





r ~~ i Sees se L i ra i 
Pa* . 
a , Fj a ! 3 = | 


: = 4 
q te. a 


we 1 
Sh (eye aa oe 


of erace Or 
Directors. 


Berliner Gra 
delplua, P. 
GENTLEMI 

attention a ; 
factory. Fo 
taken to Ph 
invariably ac 
velopment 01 
unwilling to 
was anxious 
that I might 
ever, such c 
made by tha 
to call a hal 
I that the p1 
keeping the 
development 
you will haa 
which he pr 
obtain my ‘ 
account. I 
quest for n 
luctance. 


‘Ni Stator on % ot oR ae 
Rs 





3 i 5 <a ee 
Mo. Rayimedpd 2eW ile 
aml i . ie ra “ ; r. aE * 
i ye ag et pe > Research ! ary 
‘ or a Ee te i} ms 
i ~ ; sa ae r ie ai 
» @” blends we a, PS 





as IAF Ss re eet tee a ee Lire eter en ies ee Nets sete ee eR eee a PAL ts oot: 
2 
37! 
arn- of grace or second netice, By order of the Board of 
Directors. 
Yours very truly, 
\NY, BERLINER GRAMOPHONE COMPANY. 
JOSEPTL GOLDSMUTH, 
ident. Mice [resideut, 
~ 
; Letter with same. 
APRIL roth 1900, 
0, Berliner Gramophone Co., No. 424 So. Tenth St., Phila- 
delphia, Pa. 
os GENTLEMEN :—Your recent bills for talent call to my 
jae attention a state of affairs which is more or Jess unsatis- 
factory. Tor a long time I have been aware that talent 
taken to Philadelphia at my expense, to which you have 
1500 invariably added your 40%, etc., has been used for the de- 
i velopment of records in Camden, N, J. [ have been quite 
"on unwilling to make any complaint on this subject, because I 
llars was anxious to develope the process of Mr. Johnson in order 
ived that I might avail myself of its advantages. I met, how- 
king ever, such curt refusals on your part to put the records 
sey- made by that process on the market, that I feel constrained 
to call a halt on the present policy. You know as well as 
ove- I that the process is ready, and you know also that you are 
any keeping the records back from me for purposes other than 
_ the development. Under the circumstances, therefore, I ask that 
pay you will have Mr. Child notify me, hereafter, of the talent 
un- which he proposes to employ, and the price therefor, and to 
wn obtain my approval hefore such talent is engaged for my 
the account. I must believe that this is a fair and proper re- 
vira- quest for me to make, although I make it with great re- 
you, luctance. 
f all Very respectfully, 
lays FRANK SEAMAN. 
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Letter with samo, 


4/10/1900. 


Berliner Gramophone Co., No. g2q So. Tenth Sts Phila 


delplia, Pa. 


GLeNTLEMEN :—<Answering yours of April 5th, I note your 
statement that you are not yet ready to place the records 
nude hy the Jolinson process on the market. Please keep 


iu mind the jact that [ have made this request formally, 
and that I protest against your decision in this matter. 
The records are ready, as you tacitly admit in your com- 
munication. Large numbers of the records have been made 
———_—_____—___————. * 131 

by talent sent to you at my expense for other purposes. 
You will please enter my protest, and regard this as a mat- 
ter for arbitration. 

Very respectfully, 


FRANK SEAMAN. 


Letter with same. 


Aprit 13th, 1900. 
Berliner Gramophone Co., No, 424 So. Tenth St., Phila- 
delpiua, Pa. 

GENTLEMEN :—~In further reference to my order for John- 
son Sound-boxes, a part of which you have filled and a part 
of which vou are holding back, | call your attention to 
the fet that Gram-o-phone owners are now unable to sup- 
ply themselves with the Johnson Soeund-box: as a conse- 
quence they are therefore obliged to go into the market and 
purchase Sound-boxes of a different make from other par- 
tics. Dona-tide customers of ours are being driven away 
irom us, and you and I are losing legitimate profits. 

I hear that other people are also supplying themselves 
with the outside boxes, and are, [ understand, paying forty 
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cenis each, or thereabouts; here is another loss of legitimate 
profits to both of us. 

What kind of a damnable policy do you call this, and how 
long do you expect the Gram-o-phone business to live im 
such a state of affairs? | decidedly and emphatically pro- 
test against it myself, and | insist upon my orders for 
Gram-o-phone goods of all kinds being filled without further 
delay. 

Very respectfully, 


FRANK SEAMAN, 


Letter with same. 


Aprit tyth, 1900. 


Berliner Gramophone Co., No. 424 So. Tenth St, Phila- 
delphia, Pa. 

GENTLEMEN :—I have yours of April sth relative to the 
new model Gram-o-phone which Mr. Johnson ts making. — I 
note your adnussion of full knowledge of tis proceeding on 
the part of Mr, Johnson and of your consent that he should 
so proceed, I call your attention to this admission on your 
part and demand an immediate explanation. Please tell me 
how it is that Mr. Johnson is, with your knowledge, pro- 
ceding to make tools for a Gram-o-phone, a model of which 
has neither been seen nor approved of by me in accordance 
with my contract with you. This is a most irregular pro- 
ceeding and one whieh you cannot take with my consent. 

In addition to this, J am also informed that Mr. Johnson 
is making a number of parts for complete Gram-o-phones. 
I desire to know how it is that in view of some recent 
history Mr, Johnson is proceeding in this manner with a 
full knowledge and consent on your part. 


Very truly yours, 
FRANK SEAMAN. 
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Letter with same. 


874 Broapway, New Yor. April 14th, rgoo. 
Berliner Gramephoue Co. No. 424 So. Tenth St. Phila- 
delphia, Pa. 

GENTLEMEN :-—I have yours of April r2th, in which you 
state that my orders during March, 1ga0, fall $3100. short 
af the minimum fixed in my contract with you. My books 
seem to show total purchases during March of $12.476.99, 
leaving a surplus to my eredit of $2,476.90. 

[ am at a loss to understand the meaning of your letter, 
and | suggest that you withdraw the same and send me 
at once a statement of my account showing how you make 
the deficit. 

There was also a surplus during February and your let- 
ter is quite mystifying. 

My figures do not include last two orders for 500 and 
2500 machines. 

Your immediate response will oblige, 

Very respectfully, 


FRANK SEAMAN, 


Letter with same. 


APRIL 18th, 1900, 
Berliner Gramoplione Company, Philadelphia, Pa. Joseph 

Goldsmith, Esq., V’. P., 

DEAR SrrR:—In further reference to your recent com- 
munication relative to the appointment of arbitrators, let 
me say that I do not understand your objections to Mr. 
Morse, inasmuch as the matter of the appointment of ar- 
bitrators was discussed with you some time ago when an- 
other point of dispute was being talked of.. You will re- 
member that it was your own personal suggestion that in 
case | appointed my attorney, you would appoint your at- 
torney; if I appointed an expert accountant, you were to 
appoint an expert accountant; if I appointed some one from 
the commercial world, you were to appoint one likewise; 
J was therefore following out your own proposition rela- 
tive to the personal representation on the board, 
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°. now, lurthermore, wi more than sixty days elapsed be- ~~ 
fore vou found any objection to the appointment of Mr. 
*hila- Morse, [| exereise my privilege given me under the contract, 
by naming Mr. Duane, who, let me say, is entirely unknown 
| you to me and totally disinterested. Ile is recommended to me 
short as a gentleman of probity and ability. 
ooks So far as I am concerned, I am quite willing that you 
=99; should now appoint your attorney, and these three gentle- 
men, namely Messrs. Morse, Duane and your attorney, may 
'tter, constitute the board of arbitration. 
| me Yours respectfully, 
nake 
FRANK SEAMAN. 
 let- 
and | es 
Letter with same, , eee 
BERLINER GRAMOPHONE COMPANY, aa | 
iw 424 South roth St., Philadelphia. pot 
Purtapenriica, April 19, 1900. pie 
Frank Seaman, Esq., 874 Broadway, New York. 28 
, DkEAR SirR:—Replying to yours of the 18th inst. we beg ry 
eph to say that in looking over your Statement we find every- rt tis arin 
=A . z ‘ a Lice 4 eh at tal 4 < Pon lide 
thing correct with the exception of the first two items in a a Ss ae & Rye he 
' < . Wee, ee a ei a 
om- each month, relating to 1060 and S01 Gramophones. These A es ee aes 
let two items have been credited to you on your minimum pur- WR as A Ss 
Mr. chase in October last, at the time the order was placed, and 
ar- they do not enter into your monthly minimum since that 
an- time. 
‘eS *132 - 
- | 
tin We cannot therefore, under these circumstances, with- 
at: draw anything contained in our letter of the 12th inst. 
to Yours truly, 
om 
teat BERLINER GRAMOPITONE COMPANY, 
™s 
ela- JOSEPH GOLDSMITH, 
é Vice President. 
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Letter with same, 


BERLINER GRAMOPHONE COMPANY, 
{24 South roth St., Philadelphia, 
' May 16, 1900. 
Frank Scaman, Lsq., 874 Broadway, New York City. 

Divx Sik:—We are in receipt of your telegram of 15th 
inst. demanding information about matrices. We are also 
i receipt of your two letters of 15th inst. requesting defi- 
nife answers from us as to whether we will or will not 
fill the orders for records you have sent us lately, and fur- 
ther orders that you say you are ready to send. 

Nindly let us know why it is that your orders for a 
long time past have been for records only and why it is that 
you have not ordered any Gramophones. And also please 
explain how it can possibly be considered by us that you 
are promoting the Gramophone business in the United 
States, | 

\Ve have for some time been asking you for this informa- 
tian, but you have not given it. 

Yours truly, 
BERLINER GRAMOPHONE COMPANY, 


By THOS. S. PARVIN, 
President, 


Letter with same, 
5/17/00. 
Berliner Gramophone Company, 424 So. roth Street, Phila- 
delphia, Pa, Mr. Thomas S. Parvin, Prest. 

DEAR Sir:—l have your letter of the 16th, I note your 
failure to answer, in the first paragraph, the plain questions 
which J put to you in my letter of the rsth, to which an- 
swer I requested a plain yes or no. [ respectfully decline 
to consider your evasion of the issue as an answer to my 
questions, and I respectinily request a categorical answer 
to the questions put in my letters of the 15th inst. forth- 
with, 

Very respectfully, 
FRANK SEAMAN. 


5 


he. el a, 
moe aes b = 





ah 


Pevliner Gr 
del pit Lit, / 
Diar St 

letter of M 

in your lett 

edgment of 
it has scem« 
of that ver 
Ii, you, 
with delibe 

have had n 

tober 2nd, 

the sight o7 

yourself, o 

twenty-five 
You say 

tober, ’99, 

such statem 

one order f 

and you ki 
I have o 

October 21 

machines fi 

contract gi 
chines. It 
of machin 
within my 
. dition that 

Universal 

paragraph 

lows: 
‘Please 

you will 4 

5% of my 
Read th 

“Tt is im 


$" es ie 
uf Sk, 
* a 
‘ rh 

* Ae 7 * 

$s; Zz 5 t. i 
K; : © 

“a! 
> Raymondhite Wile 


* tue £ “Research Eippary 
See ry 





| - 
a Le ¥ 
; 
Pa id PS IE Sr agent Me ete wae Leo we | : 
Eacaenaiea 0h PARE Sh et PURVIS ARE RG le NEVE ON te Md ha ee Oh ee oe r re i } % 
4 iieGut 3 
te 
iy se 
377 f ol 
i ee, 
Letter with same. See: aa 
3/18/00. rat ris ; Bi 
Berliner Gramophone Company, 424 So. roth Street, Phila- ee He ee eB 
goo. delphia, Pa. Mr. Thomas S. Parvin, Prest. Reger eg oe 
y- Dear Str:—I have had before me for some days your | ) 
f r5th letter of May oth, and to which further reference is made 
‘e also in your letter of May 16th. I have delayed an acknowl- 
F defi- edgment of the former communication, because, candidly, 
Il not it has seemed to me a waste of time to answer some features 
d fur- of that very remarkable letter. 
If, you, Mr. Parvin, are willing to go so far as to state, 
for a with deliberation and a knowledge of the facts, that you 
's that have had no orders from me for Gram-o-phones since Oc- 
please tober 2nd, 1890, I fear that it is futile to attempt to restore 
t you the sight or those who wont see. No one knows, so well as 
Jnited yourseli, of my order to you on January 23rd, 1900, for 
twenty-five hundred motors complete. 
orma- You say that it is true that I have sent you since Oc- 
tober, ’99, orders for Zon-o-phones. The recklessness of 
© such statements as these is pitiful. You have never received 
ANY, one order for one Zono-phone from me. You know it now, 
| and you knew it when you made the statement. 
dont: 1 have ordered, if my recollection serves me aright, since 
October 2nd, 1899, something like six or seven thousand 
machines for use by me in the Gram-o-phone business. My 
contract gives me the exclusive option as to samples of ma- 
20, chines. It was my judgment that I could use two styles 
*hila- of machines, and they were therefore submitted strictly 
within my rights. You say that there was an expressed con- 
your dition that you should order machines from me or from the 
tions * Universal Talking Machine Company. Read the closing 
1 4n- paragraph of my order of February 20th, which is as fol- 
cline lows: 
my “Please inform me, at the earliest possible moment, if 
swer you will undertake to make this model at a price within 
rth- 5% of my figures, as per my contract with you.” 
Read the clause in my order of April 20th, as follows: 
“Tt is immaterial to me whether you make these ma- 
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chines, ar canirsel walt johnson or any other person for 
them, or ailow me to make them for you.” 

lean aliord to eo without Gram-o-phones longer than 
you can allord to let such statements as you have made 
vo Withont apologizing, as a fair-minded and honest man. 

The facet is that every order [ have placed with you has 
heen subject to the plain speeilic conditions of my con- 
iraet; the positions which you have taken relative thereto 
have been arbitrary, unreasonable and unjust, and a great 
financial loss to me. 

Now with reference to your statement that you have 
not declined to fill my order for sound boxes. You say 
that vou have simply asked me to give you proper as- 
surances that I would not permit these sound boxes to 
he sold for use on infringing machines—meaning thereby 
the product of the Cniversal Talking Machine Company. 
‘As long ago as March oth, I said: “IT have never sold a 
sound box to the Universal Talking Machine Company 
and | do not intend to do so, IL will exercise whatever 
caution is necessary always, and everywhere, to protect 
Our joint interests, and you cannot ask me to do any 
more,’ You hold this statement of mine to be insufli- 
cient, and you have subsequent thereto declined to de- 
liver me the sound boxes, your statement to the contrary 
notwithstanding. 

In conclusion you want to know why it is that my 
orders for a Jong time past have been for records only, 
and why it is that I have not ordered any Gram-o-phones; 
and vou also ask me to explain how !t can be considered 
by vou that Iam promoting the Gram-o-phone business 
in the United States. 

Answering the first clause of the paragraph, I have 
shown you above that your premise is wrong and the 
statement is untrue, 

In answer to the second clause, you are respectfully 
referred to those officers of your company who are re- 
Sonsible for the conduct of its affairs. You may ask 
them how I am promoting the Gram-o-phone business in 
the United States, in spite of the fact that a portion of 
my orders has been refused by them during the whole of 
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this year, and that practically the whole of my orders have 
r than been so refused for more than thirty days last past, 
made Very respectfully, 
t man. FRANK SEAMAN, 
ou has 
V con- 
hereto Telegram with same. 
eereat (Telegram.) 
| May 19th, 1900. 
lave a oe . 
ie _ To Berliner Gramophone Conuspany, 424 Se. roth St., Phila- 
caine delphia, Pa. 
) 7 " a o@ ® ‘ ® 
ele Without waiving my rights relative to appointment of 
hereby arbitrators asked January twenty-ninth this year, I hereby 
eee request arbitration on specific subject of amount of 
old money due wider my contract by either side one to the 
bony other. 1] appoint George H. Vail, bank president, three 
ae, Teast Fourteenth Street, New York, as my arbitrator, 
eotdct and request your nomination at once. 1 also request that 
‘Oo any arbitration take place in New York City. 
to de- Charge. 
ntrary - 
at my Letter with same. 
; only | 
han ih BERLINER GRAMOPIIONE COMPANY, 
z = J # # 
idered 424 South roth St., Philadelphia, 
isiness 
| May 22nd, 1900. 
{ have Frank Seaman, Esq., 874 Broadway, New York City. 
id the Drar Sir:—I have your telegram and letter of roth 
. inst. Before I take any action with regard to your de- 
ctfully mand, I must ask you to be more specific. 
ire re- To what does your demand for arbitration refer? 
Ly ask Yours truly, 
ress in JERLINER GRAMOPHONE COMPANY, 
jon of By THOS. S. PARVIN, 
10le of President, 
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Letter with same. 


May 26th, rgoo. 


The Berliner Gramophone Company, 424 South roth Street, 
Philadelphia, Pa. Abr. Thos. S. Parvin, Prest. 


Drar Str:—I have yours of May 22nd. I note that 
you revise your former statement and admit having re- 
ccived an order from me, dated January 23rd, 1900, for 
2500 Grant-o-phones, and that you also refer to the cancel- 
lation of that order on January 27th, but how disingen- 
uous if is to omit reierring to the history between the 
receipt of my order and its cancellation, 

You have not forgotten the complaints I was forced to 
make about the daily delivery of machines, and which 
complaints foreed me to make my order conditional upon 
the daily production of machines to cover my orders 
therefor. You refused the order because I made that 
condition, and you know it. You forced its cancellation 
because you would not agree to make the specified de- 
livery. You did that upon your own responsibility be- 
cause Johnson has told me since that he could easily have 
delivered the number of machines daily which the order 
called for. If circumstances, as distorted by you, justify 
vou in charging you with subterfuge, and a want of good 
faith in connection with this order, then the real cir- 
cumstances justify me in charging you with refusing to 
deliver me 75 machines a day for the reason that my suc- 
cess in disposing of that quantity of goods and reaping 
the profits therefrom, was not in harmony with your own 
ideas of the conditions which you would prefer to have 
prevail. 

Having shown to you in past correspondence that your 
premise is absurdly wrong, in that I have not ordered 
Gram-o-phones, when you have on your files orders for 
thousands of Gram-o-phones, the last clause in the last 
paragraph of vour letter is utterly unjust and I protest 
against it. J deny that | have refused to give you infor- 
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mation that you have had a right to ask, aid [assert that 
you are at this moment refusing to give me information 
which l’have a right to ask. 
dered Gram-o-phones in connection with records, but 
1 assert that that has absolutely nothing to do with this 
situation. My contract with you gives me the right to 
order such Gram-o-phones and Gram-o-phone goods as 
my trade demands. I shall neither permit you to inter- 


fere with my right nor allow you to abrogate it either by 


false reasoning, by injustice, by your continued threats 
or other means. 


The idea that you cannot tell me why you do not fill 
my order for records until you have asked and had an- 
swered a question which has not the slightest bearing 
upon the subject of the sale of records, is quite #bsurd, as 
any fair-minded person will admit. 


Very respectfully, 
FRANK SEAMAN. 


Letter with same. 


(Copy.) 
May 28, 1900, 


Mr. Frank J. Dunham, President, National Gram-o-phone 
Corporation, 874 Broadway, City, 
DeAR SIR:—I1 beg hereby to tender my resignation as 
Treasurer of the National Gram-o-phone Corporation, 


and beg that you will at once present the same to the 
joard of Directors. 


Very respectfully, 


(Signed) FRANK SEAMAN. 
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May 28th, 1900, or cistorted the 
The Berliney Gramophone Company, 424 South roth Street, ter, and will th 
Philadelphia, Pa. Afr. Thos. So Parvin, Prest. that the former 
7 sik fs ; og You refer in 
| EAR SUR I— Be proper notily you si I ‘en this ing omitted rei 
“ae eect nl ‘i ic wey os rae 7 . 7 i Cl oe aii ' . 
day resigned as Lreasurer of the National ram-o-phone ceipt and cance 
Corporation. Among my reasons for this act is my in- wary 23, 1900 
ability, for which you are alone responsible, to fill their case within the 
orders for Gramophones and Gramophone Goods, Being tinctly and plai 
unable to comply with their demands, and having con- 26th, 1900, in y 
. * - , ‘ ; = ’ 
vineed myself of your deliberate determination to prevent and central that 
me from a compliance with their demands; and further- eries should be 
more, my failure to supply the Gram-o-phone Corpora- that deliveries - 
tion having resulted in their putting a machine of their date. L. stated 
wen? eee ae . Aa ee : 5 auc cs ia a 
own on the market, I am not willing to continue my re this number pe 
lations with the Corporation and occupy such an anoma- would do our vu 
lous position. I have therefore withdrawn from the Cor- begin deliveries 
poration accordingly. There was no 
Tonics “aati a See 
Very respectfully, the time we rec 
FRANK SEAMAN. entirely in good 
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a #134. 7 and this is furt 
7 ; | day . 2 
Letter with same, asia Jan. 26th, 
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Dar Sir:—We are in receipt of your letter of 26th While Mr. John 
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called order dated January 23, 1900, and making various might prevent 
other statements and assertions, which upon their face the required m 
are so manifestly incorrect that it seems to me_ there our securing In 
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One is that you are ignorant ‘of the actual facts in the 
matter and the other is that you have purposely imis-stated 
or distorted them. [ do not wish to accuse you of the lat- 
ter, and will therefore reply to your letter with the idea 
that the former is the correct conclusion, 

You refer in the first clause of your letter to our hav- 
ing onutted reference to the “history” between the re- 
ecipt and cancellation of your so called order dated Jan- 
uary 23, 1900. There is absolutely no “history” in this 
case within the time limit you name, other than that dis- 
tinctly and plainly set forth in my letter to you of Jan. 
26th, 1900, in which [ acknowledged receipt of the order 
and stated that while we did not guarantee that deliv- 
eries should be made at the rate of 75 motors per day or 
that deliveries should begin within six weeks from that 
date, | stated that we would do our utmost to deliver 
this number per day if we possibly could, and that we 
would do our utmost, and believed we would be able to 
begin deliveries within six weeks from the date named. 

There was not even the slightest thought in my mind at 
the time we received the order but that you were acting 
entirely in good faith in sending it to us and that we were 
acting entirely in good faith in accepting it, as we did, 
and this is further proved by the fact that on the same 
day, Jan, 26th, | gave Mr. Johnson the order for 2500 
motors, exactly the same way you had given it to us, in- 
cluding the conditions that deliveries were to be made 
at the rate of 75 per day, and that deliveries were to com- 
mence within six'weeks from date. Mr. Johnson agreed 
to this and gave me his guarantee that deliveries would be 
made as stated. I did not feel called on at all to guar- 
antee these same conditions to you for the reason that 
while Mr. Johnson might make the deliveries as prom- 
ised, conditions over which we might have no control 
might prevent us from testing, inspecting and packing 
the required number, or some accident might prevent 
our securing in time the necessary horns, elbows, packing 
hoxes, &c., &c., which we would have to secure in order 
io make up the complete machines. 
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\nather reason was that you had no right to force such 
conditions upon us. This was fully explained to you in 
a later letter. 

| have not forgotten the complaints you made about 
the daily delivery of machines, neither have I forgotten 
that in almost every case where you made these com- 
plaints I replied to them fully and plainly and in almost 
every case pointed out plainly to you wherein your com- 
plamts were not at all justified by the existing facts. 

I have told you over and over again in my correspond- 
enee that we welcomed specific complaints and intelligent 
criticisms, as these would enable us to discover and cor- 
rect faults, if any existed, but general complaints such as 
you were in the habit of making, were entirely wrong. 

My correspondence with you shows that investigation 
of a great majority of your complaints proved conclusively 
that they were utterly uncalled for and unjust. 

I did not for a moment believe that you would cancel 
the order because [ objected to the specific conditions 
about deliveries, in almost every one of your orders 
sent previously you had in them practically these same 
conditions and J made the same objections and you 
agreed to them in every case and withdrew the condi- 
tions. My letter to you of January 26th shows for itself 
that we would do everything in our power to give you the 
complete machines within the time and at the rate of de- 
livery per day specified by you, and your telegram and 
letter of cancellation sent next day, January 27th, were 
i complete surprise io me. 

You state that we have on our files orders for thou- 
sands of Gramophones. This is not true. The so-called 
orders you refer to, although you do not specify them, 
| presume are the orders you have sent to us for “Zono- 
phones.” These so-called orders were not orders within 
the letter or spirit of the contract you made with us. And 
furthermore, even if outside the contract we had desired 
to accept your so-called orders, they had such conditions 
attached to them that they could not possibly be accepted 
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7 by us. Our reasons for not accepting’ them have been f (si Sh | 
i: given to you over aud over again, We are entirely will- o om 
i ing tq stand by these reasons and we take the entire P : 
responsibility of our action in so doing, 14 
_ Since your so-called orders were refused by us you ; x ny 
mi have by your letters and your actions more and more ie */ 
aa openly and plainly convicted yourself of your bad faith é eae 
a towards us. ; . | 
S Your contract with us was most liberal to you and has 
ait permitted you to make a reat deal of money, and had 
ent you lived up to the spirit and letter of it or even only 
aes to the letter of it, you and we and all concerned would 
aa have been vastly beiter off than now when it Is so plainly 
| shown that for a long time past you have not been pro- 
San moting the Gramophone business as your contract. called 
ely for, but you have been promoting a business antagonistic 
to the legitimate Gramophone interests and at the same 
cel time trying to evade your responsibility to us by your en- 
ans deavors to hide behind the Universal Talking Machine 
ers Co, and National Gramophone Cor. over whose actions 
ap you have frequently stated you had no control. 
you If it should be considered necessary for us to prove 
di- positively that some of these statements of yours are not 
self true we have ample evidence to do tt, 
the You have at various times asked us to grant you vari- 
de- ous concessions or to make changes in your contract and 
and your reasons for such requests after careful investigation 
ere on our part have usually proved to be unbusinesslike or 
untrue, or to have hidden behind them the establishing 
Ou- of a precedent which would be injurious to our interests 
Hed and such requests were naturally refused and almost in- 
em, variably after such refusals you have accused us of being 
no- narrow minded and not at all liberal. In fact your prin- 
ith cipal complaints against us have been because we were 
ind not foolish enough to grant your many ridiculous re- 
red quests. Our course towards you has been more than lib- 
ons eral, it has been unusually gencrous, and considering all 
ted the provocations you have given us it might be called 
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tirely overlooked. All might have been forgiven had you 
changed your methods and shown to us conelusively your 
intention to act im yood faith towards us, but this you 
never did, although every opportunity was given you. 

In conclusion | most positively assert that since the 
contract with you was entered into there has not been one 
single instance of a breach on our part of either the letter 
or the spirit of it, 

You have asked us certain questions a number of times 
and you have demanded that we answer them. I have 
just about as frequently asked you certain other questions, 
telling you at the time that I could not intelligently an- 
swer your questions until after you had first answered 
nine. 

It is hardly necessary, I think, to go into this matter 
any further. 

Good bye, 


SERLINER GRAMOPIIONE COMPANY, 


By 
THOS, S. PARVIN, 


President. 
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Trer ' 
Irvrank Seaman, Couiplatuant, 
nes Vs. 
ave | 
ns, Berliner Gramophone Company, Defendant, 
an- 
red Orville D, LaDow, being duly sworn, deposes that he is the 
Secretary of the National Gramophone Corporation, and has 
ter been such Secretary since its organization. 
Deponent further says that said corporation never recog- 
nized, sald, dealt in, or had anything to do with the machine 
eae known as the Zonophone, or any goods manufactured or in 
~’ any way produced by the Universal Talking Machine Com- 
pany until after the passage of the resolution of the directors 
of the said corporation on the 2nd day of April, 19g00, after 
‘ent. the complainant herein had announced his inability to supply 
said corporation with gramophones, nor did said corporation 
prior to such date in any way advertise, or cause to be adver- 
tised, such or any machines of the said Universal Talking 
Machine Company, or any machines save those purchased from 
complainant and defendant. 
Deponent further says that he was present at the time of 
the conversation had in Philadelphia regarding an order for 
five hundred motors to be given the Universal Talking Ma- 
¥ chine Company by defendant, and heard the whole of such 
conversation, and that no oral condition whatever was made 
by the complainant herein requiring that such order be filled 
within thirty days, or within any other specified time; but 
that deponent stated that if delivery were made within thirty 
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} a gy days, it would be in time tor the [foliday trade; and further- belles th Leas 
. | more, that the Universal Palking Machine Company would be | hat said 
¥ able to fillan order for such machines in that period if it were considered 
F desired so to do, namely, the 
Deponent further says that the nickel-in-the-slot machine the country 
of the Universal Talking Machine Company and the Ber- day depon: 
liner Gramophone made by defendant, were jointly sold by with the Is; 
Newcomb, defendant’s affiant; and that the nickel-in-the-slot Company r 
machine so to be sold by Newcomb embraced the Berliner of said int. 
Gramophone itself purchased by the defendant, at the regu- Prescott, er 
larly established contract price therefor, There wer 
Deponent further says that no counsel whatever was President, 
employed by the National Gramophone Company in the suit and Messrs 
brought against it by the American Graphophone Company, tee, They 
saving Waldo G, Morse, : submitted 
Deponent further says that he never stated to defendant's through, 
afiiant Child that complainant was furnishing the money Deponen 
for the laboratory, but that the deponent did say that he that the cir 
thought Seaman should be consulted in regard to one ques- occurred re 
tion which arose, for the reason that said complainant had that the fir 
put more money into the gramophone business than any one specificd, a 
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Deponent states that the affidavit of defendant's affiant 

Child in regard to the alleged statement by the complain- 
eee ant in the presence of deponent that they wished to place 
) themselves in a position independent of the Berliner Gramo- 
phone Company is absolutely untrue, and no such conversa- 
tion ever took place, And deponent denies that the final 
result of experiments with a matrix, set forth, were shown 









rank Seaman, and alleges that, on the contrary, said Company 
complainant, Seaman has never up to the present time seen such place 
said final results or said report, or known anything about the Talking. M 
same. and dealin 
| Deponent further says that F. M, Prescott had an inter- factured by 
view with defendant's affant Owen in November, 1899, at ophone Co 
: the instance of deponent, but that the complainant herein its said se: 
- was not consulted in regard thereto, That to the best of undertook 
; the knowledge and belicf of the deponent the complainant to pay its s 
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wis not in the city at the time of the aforesaid interview. 
That said Prescott reported to deponent that said Owen 
considered favorably the proposition aflant had made to him, 
namely, the consolidation of all the gramophone interests in 
the country, and likewise tn the world, and that upon the next 
day deponent went to -Philadelphia and had a conference 
with the Ixecutive Committee of the Berliner Gramophone 
Company regarding such consolidation, reporting the result 
of said interview with Owen, communicated through said 
Prescott, endeavoring to outline a basis for such consolidation, 
There were present at such meeting Thomas 5, Parvin, 
President, and Max H, Bierbaum, Secretary, of defendant, 
and Messrs. Latta and Armstrong, of its Executive Commit- 
tee. They made to deponent a counter proposition to that 
submitted by him, but that the same was never carried 
through, 

Deponent further says that it would have been impossible 
that the circumstances related by afhant Newcomb to: have 
occurred regarding a trip to the Pacific Coast, for the reason 
that the firm of Sherman, Clay & Company had at the time 
specified, and has still, a special contract, under which Sher- 
man, Clay & Company have exclusive control of the Gramo- 
phone business upon the Pacifie Coast, and no salesman or 
others could have been sent into such territory by complain- 
ant, or by the National Gramophone Corporation. 

Deponent further says that the National Gramophone 
Corporation has paid the rent of the retail store occupied by 
the Universal Talking Machine Company, under an under- 
standing existing, whereby the Universal Talking Machine 
Company dealt in gramophones and gramophone goods at 
such place, and advertised such goods and the Universal 
Talking Machine Co, has been selling, advertising, exhibiting 
and dealing in gramophones and gramophone goods manu- 
factured by defendant herein and sold by the National Gram- 
ophone Corporation as aforesaid, and that, as compensation for 
its said services to the Gramophone Corporation the latter 
undertook while it should continue such sales and advertising 
to pay its said rent. 
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Depanent further says that he has read the affidavit of 
Frank Seaman, verified herein on the nineteenth day of Sep- 
tember, 1900, and the statement therein contained regarding 
the declaration made in the presence of deponent by said Par- 
vin that the complainant would not be allowed to make or 
furnish any more goods, corresponds exactly with the decla- 
rations made by the said Thomas 5S. Parvin to the deponent 
sereral times over, that the complainant, Mr. Seaman, would 
never again be permitted to make or furnish any more goods 
ta the Berliner Gramophone Company. 

Deponent further says that during the months of Novem- 
ber, December and January, 1899, and 1900, respectively, the 
National Gramophone Corporation spent over fifteen thou- 
sand dollars in advertising the gramophone and gramophone 
eoods manufactured by defendant, and that it never adver- 
tised anything else than gramophones and gramophone goods 
prior to the resolution of the directors passed as aforesaid upon 
the failure of complainant to supply goods to said corporation, 
saving that such goods were advertised as “ Zonophones Im- 
proved Gramophones,” and for a few wecks only in the year 
1898, as heretofore set forth by aMfiant and complainant. 

That copies of the resolutions of the Board of Directors in 
regard to the purchase of the goods upon the inability of the 
complainant herein te supply the orders of said corporation 
are correctly set forth, and are hereto annexed and made a 
part hereof, marked “O. D. L.., Exhibits A and B,” respect- 
ively. 

Deponent further says that the pay-roll of the Universal 
Talking Machine Company was, without an exception, covered 


by checks drawn by deponent personally up to the election of 


Frank s\. Crandall as Treasurer of said corporation, and that 
the National Gramophone Company did not meet the pay-roll, 


ORVILLE D. LADOW. 


Subscribed and sworn to before me this 20th day of 
September, goo, 
Emit T, Furss, 
[SEAL] Notary Public. 
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Exhibit A, with said Affidavit. 


Date of mecting of Board of Directors, March 1o, tgoo. 

The Secretary made a general statement as to the supply 
of Gram-o-phones, and Mr. Robinson thereupon offered the 
following resolution, which was unanimously agreed to: 

That the executive Officers of this corporation are hereby 
authorized to make the necessary arrangements with the 
Universal Talking Machine Company, for the placing of their 
type of talking machines on the market, provided Mr. Sea- 
man, for any reason, finds himself unable to comply with his 
contract as to the furnishing of Gram-o-phones to this Cor- 
poration, or to deliver such goods as this corporation may 
require to fill its orders. 


Exhibit B, with said Affidavit. 


Date of Meeting of Board of Directors, April 2nd, tgoo. 

Upon motion of Mr. Morse, seconded by Mr. Robinson, it 
was unanimously resolved that, 

Wuereas, Mr. Frank Seaman has been unable to supply 
this corporation with such goods as are required for the filling 
of its orders, a demand having been made upon him for such 
goods, with which demand he has been unable to comply, 
now 

Therefore, be it Aeso/ved, that the executive officers be, 
and they hereby are, authorized to purchase and ship such 
goods to be procured from other persons, as may be required 


to carry on the business of this corporation. 
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AFFIDAVIT OF GEORGE F. TRUELL. 


Untrep Strares Circurr Court, WEsTERN DISTRICT | 
OF VIRGINIA. . 


yank Seaman, Plaintiff, 
against 
Berliner Gramophone Company, Defendant, 


District or New York 
City AND County oF NEw YORK; } ss: 
STATE OF NEW YORK. 

George F, Truell, being duly sworn, deposes and says: 

| reside in the City of New York and am engaged as an 
adjuster of insurance for the London Guarantee and Accident 
Company, and have been so engaged during the past year. 

Prior to that time, and very shortly after the organization 
of the Universal Talking Machine Company | took the 
position as manager of the corporation in which position I 
continued until about the first of May, 1899, when I resigned 
from the company. In assuming my official position with 
the Universal ‘Talking Machine Company I was employed by 
Mr, O. D. LaDow, who had previous to that time personally 
managed the affairs of the concern and from whom | learned 
the course of the business and what had been done. 

In connection with the business | met Mr. LaDow the 
president of the Company and Waldo G, Morse who acted 
as attorney for the company and for Mr, LaDow in connec- 
tion with it. | 

Duriny the time that I was connected with the Universal 
Talking Machine Company, which was about a year, [ never 
saw Drank Seaman, the plaintiff, in the office or about the 
premises of the company whose headquarters were at Nos, 1° 
& 3 Union Sq., knew of no occasion whatever upon which 
the plaintiff Seaman was or had been there, or upon which 
he had taken any part in the business of the company or in 
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its affairs, or managed or had given any direction, or was in 
any wise whatever connected or associated with, or interested 
in connection with the affairs of the company. On the con- 
trary in the conduct of the business of the said Universal 
Talking Machine Company, [ became familiar with the affairs 
of the company and those connected with and interested in 
it and Frank Seaman, the plaintiff, was in no way so connected 
or interested, 

I was always informed and in every way learned in connec- 
tion with my said position that the facts were as above 
stated. 

——————_—_———————- ¥ 138 

Deponent further says, that representing the Universal 
Talking Machine Company, he employed William Newcomb, 
who makes an affidavit for defendant, in conjunction with the 
National Gramophone Company, and that in such employ- 
ment each company paid one-half of his expenses. By 
special arrangement the expenses were sent to the National 
Gramophone Company in bulk and by them divided, the 
agreed proportion being charged to the Universal Talking 
Machine Company. 

In putting out the nickel-in-the-slot machines, which it was 
then handling, the Universal Talking Machine Company 
bought all its gramophones and gramophone goods from the 
National Gramophone Company and in so doing was build- 
ing up the business of said company and advertising its 
goods, 

That said Newcomb seemed to get the idea from the fact 
that his expense account was sent to the National Gramo- 
phone Company that the said company was his sole employer, 
and on several occasions | wrote him letters directing that he 
furnish to the Universal Talking Machine Company its mat- 
ters and should not enclose them with communications to the 
National Gramophone Company, or incorporate them in 
letters to that concern, as we had no connection with it, 
and such information was sent to the Universal Talking 
Machine Company through courtesy, and delay resulted in its 
miscarriage, and that thereafter said Newcomb directed his 
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letters to the Universal Palking Machine Company as so in- 
structed, and when tn town conferred with me and consulted 
revarding the slot machine, 

That Elorace TT. Eldred, whose affidavit for defendant 
herein b hiwe read, was employed by the Universal Talking 
Machine Company and werked under my direction receiving 
some instructions from Mr. LaDew but having nothing to 
do with Mr. Seaman so far as [am advised or have any in- 
formation, 

[ personally directed the billing of the goods to him by the 
Universal Valking Machine Company, and he knew, as well 
asl, that all goods furnished him were furnished by that 
Company and that he was employed by it and paid by it. 

Prior to his trip abroad said Eldred spent his time in the 
office of the Universal Talking Machine Company in the 
Lincoln Building in the City of New York learning the oper- 
ation of the machine, and the label set forth in his said aff- 
davit was procured by him after submitting prices and he had 
them made under my direction, the bills being sent to me for 
payment, 

These labels he took with him with instructions from me 
to pnt the same upon machines in foreign countries, and they 
were delivered to me at the office of the Universal Talking 
Machine Company for such purpose upon the day he sailed, 

All machines and records handled by Eldred were handled 
for the Universal Talking Machine Company so far as I 
know of his handling any machines whatever, and were sent 
to him by said company directly to my personal knowledge, 
| have not at the present time nor for the year last past 
have | had any interest whatever in either of the parties to 
this action or in the Universal Talking Machine Company or 
in the National Gramophone Corporation, 

The business of the Universal Talking Machine Company 
consisted not only of manufacturing and selling slot machines 
as described, but also selling at wholesale and retail gramo- 
phones and gramophone goods, which it purchased from the 
National Gramophone Company, and in that connection I 
became very familiar with the style, prices and quality of such 
moods, 
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That during the latter part of the time in which L was so 
engaced in the management of the Universal Talking Ma- 
chine Company the quality of the gramophoncs deteriorated 
very much and the same beeame very unsatisfactory in quality 
and workmanship and | was compelled to return many of 
them as imperfect and many of them which | put out were 
still unsatisfactory ; that the records likewise were of inferior 
quality and workmanship than what they had been, and were 
altogether very unsatisfactory and that by reason of such im- 
perfections in the goods and poor quality, the business became 
very unsatisfactory and hard to conduct, and was not as profit- 
able and successful as it would have been, had the machines 
and records continued up to the former standard. I made 
frequent complaints regarding these matters to the National 
Gramophone Company from whom | had bought the goods, 
but was unable to get any better machines or records, and the 
business of the Universal Talking Machine Company suffered 
very largely from such deterioration. 


GEO. F. TRUELL (1. 5.) 


Sworn to before me this rst day of September, 1900. 


Joun D. Mooney, 
[SEAL] Notary Public No. 17y New York County, 
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AFFIDAVIT OF EMIL MODICK. 
Unirep States Cincurr Courr Western DISTRICT 
OF VIRGINIA, . 
Frank Seaman, Plaintiff, 
vs. 
Berliner Gramophone Company, Defendant. 


Ciry or New York 
COUNTY AND STATE OF NEW YORK }- Ss. 
EASTERN DIstRICT OF NEW YORK. 


Emil Modick being duly sworn deposes that he is an 
accountant in the employ of the National Gram-o-phone Cor- 
poration and has been in the employ of the said corporation 
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or in the National Crram-o-plone Company, Its predecessor, 
from bebruary ist, 1897. St 
: That in his said position it has been his duty to supervise 
. the accounts and the financial transactions of the said Na- Reecived the 
tional Gram-a-phone Corporation, and in his said position he drawn by the ! 
has been familiar with the bills, accounts and checks of each : of the Berliner 
} of the sane, = 
a That the bills hereunto annexed and made a part hereof a ata 
hl rendered by the Berliner Gramophone. Company to the “ 
: National Gram-o-phone Company during the months of Octo- t 
. ber, 1596 and June, 1597, were rendered to the said Company : 
ae in the usual course of business and are the originals of said i 
i bills and invoices. | “ 
, That many similar bills between said dates were rendered 1897, January 
Re to said company and were paid by it but that the same are : 
too numerous and voluminous to annex to this affidavit and Fenriay 
f. that during said period all of said goods purchased by said “ ' 
cS company were billed to it by said Berliner Gramophone : 
f Company, That deponent has in his possession ready to be : 
h! produced to the court fifty-five checks drawn upon the Four- ‘i ; 
teenth Street Bank in the City of New York by the National ‘“ : 
(sram-o-phone Company made payable tothe Berliner Gram- “ : 
ophone Company and endorsed and collected by said Ber- " 2 
€.. liner Gramophone Company, some of which said checks were alarch 
is | written out by deponent and all of which were duly signed ts 
ae by the authorized officer of the company. “ L 
That said checks are dated from the 24th day of Novem- tf I 
ber, 1896 to the 27th day of September, 1897, and that the i. }. 
earlier ones in the series are signed by Parry Bentz and the is : 
later ones by Prank Seaman, ‘Treasurer. “ ms 
Gru 3 That the total amount paid to the defendant by said com- us oy 
pets pany as aforesaid was upwards of seventy-five thousand dol- ¥ 
lars, and the deponent has annexed hereto and made a part a He 
jae of this affidavit a list of said checks giving dates, numbers, “4 . 
aAnNLOUNTLS. at 
EMIL MODICK, May vb 
Tl 
Sworn to before me this 4th day of September, 1900. , 4 
Emit T. FuEss, 
[SEAL] Notary Publie. 
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Received the following cancelled checks, all of which are 
drawn by the National Gramophone Company to the order 
of the Berliner Gramophone Company :— 


1896. November2q...,....No, 6 
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| Per DARBY, your contract as to « 
understand exactly 
: rin explain. Under th 
| cannot accept this a 
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| fittines for the sound box arms, this Mr. Montross states he . ry hoi 
did not include in his estimate, he must have an extra price | Wii Cigge 7 Pee 
for it, he will do it however, furnishing the fittings and put : “f° 
them on the arm for 8c. each. | Paths MaRS) 
: You also make it a condition that he is te commence de- tf pee Sa ea eis 
| livery within six weeks from date of order and to furnish them Ee 
| as much earlier as possible, and at such a rate as you may i 
need, not exceeding 200 motors per day. Mr. Montross says } 3 
that he cannot posssibly do this, he says he can commence — Ly 
delivery within six weeks from date of order commencing at | 
the rate of 50 per day, and he will get out as many more as 
this per day as he possibly can, but he must not be compelled ae a ees, ea 
to furnish more than §0 per day, if he thinks he cannot do it. ee es ey A ; i 
| He tells me that he will write you to-day fully about this, and Fy ee j | i 
I will await your reply before doing anything further with him. yay yee me eas eet oy 
You also state that the construction of this machine is to . haar ye ie ahs By, 
| be modified in accordance with the letter in your possession cae eRe = Rg Me 
from Mr. Montross dated Oct. 21st, which is made a part fy SR SARS 
of the contract itself; before committing ourselves in this Kea mea edna eT 
matter, we should have a copy of this letter, so we may ORAS AA Pa. 
know exactly what we are doing. You do not say any- fe sar FT Se 
thing at all about the sound boxes, horns and elbows Peta sia Be ES : 
which are to be used with these machines, and | should have r ‘ ay a Page? sok 
completed instructions from you regarding these items. ai Ki Re Pig 
You state in this letter that this proposition is subject to Pe eet sed 
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understand exactly what you mean by this, will you kindly es Cenieacn ae 
explain. Under the circumstances as explained above, we 1 mp ys he 
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Letter with said Affidavit. 


OcT. 23rd, 1897. 


Wr, Thontas So Parvin, Prest, Berliner Gramophone Com- 
pany, hiabibiie Pa, 

Dear Stri-—Mr. L. 11. Montross of 2nd and Eirie Sts. 
Camden, N. J., has submitted to me a model for the proposed 
motor which can be used for our scheme goods trade and 
otherwise. The price is fixed at $2.00 each, to include the 
motor complete, the insertion of the motors in the boxes all 
ready for operation, the nickel plated arm and the packing of 
such motor at his factory, we to furnish packing boxes, ard 
the package to contain all accompanying parts to make the 
complete and working machine. Price F. O. B. Camden. 

With some slight modifications which I would like to make 
apart of the agreement, viz.: Improvement in the governcr, 
so that the machine will regulate perfectly ; improvement in 
some of the interior machinism, so that the machine will be 
practically noiseless while running; an improvement in an 
attachment for the arm so that it can be readily attached and 
detached from the box ; and some other minor details, all of 
which have been explained verbally to Mr. Montross, and 
which he agrees to make satisfactory to me, 1 am willing to 
accept the proposition, and [ ask you to place with him an 
order immediately upon receipt of this letter, for 2000 such 
motors, at the price stated, construction to be modified as per 
a letter in my possession, signed by Mr. Montross, and dated 
October 21st, 1897, which is made a part of the contract it- 
self, it being understood and agreed that the motor, as com- 
pleted, shall be in all respects satisfactory to me. 

Mr. Montross is to agree to begin delivery of motors not 
less than six wecks from date of order, and is to furnish them 
as much earlier as is possible. 

Mr. Montross is as soon as possible to provide a sainple 
motor, and al] motors made by him are to be accepted sub- 
ject to their being equal or superior to such model. 

I offered to furnish to the Berliner Gramophone Co., suit- 
able boxes for such motors, together with arms; boxes to be 
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made of such wood and finished in such style and quality as 
L may hereafter desi¢nate from time to time, Arms to be 
finished with such material as | may wish. The total price 
of the box and arms is not to exceed 25 cents, of which you 
are to order not less than 1090; material to be of ash or bass- 
wood stained, arms to be of correspondinyy material, and the 
first lot to be finished as at present. Price 11 cents cach 
arm. These prices in all cases to cover delivery at Mr, 
Montross’s factory, where machines are assembled; and 
orders to be subject to delivery of both boxes and arms at 
factory in time for the reception of motors, 

This proposition subject to my contract as to your ability 
to make better prices. 

Yours very truly, 


EE 


Letter with said Affidavit. 


PHILADEDELPHIA, PA,, December 16th, 1897, 
National Gramophone Co, 874 Broadway, New York, N.Y. 
GENTLEMEN :—To-day we send to the Duranoid Manfg. 
Co. the following 26 matrices : 
$26 9725Y g71Y o64YY o86W 1477, 1478 
1773, 1789 =—-1035% = 1790 3658 3059-1772 
The following are 54 inch matrices : 
3163 4164 Broot BiootZ Brooz Brso1 B2o00r1 
B2so1 Basoz B2503 B2504 2505. 
Very respectfully, 
BERLINER GRAMOPHONE Co, 
— DARBY, 
NRA 2S SS a Se EP *¥ E40 A ee 
Letter with said Affidavit. 


Wasutncron, D. C., December 17th, 1897. 

National Gramophone Co., 874 Broadway, New York City, 
GENTLEMEN ;—\We are in receipt of your letter of the 14th 
inst., in regard to the zine plates which you sent by express, 
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which we did not reeeive until Wednesday evening owing to 

loth Street, instead of 1023 12th, 

and there were rg plates instead af 18 as stated in your 
letter. 


the address being 10271 


We bee ta inform yeu that an Orchestra record No. 1471 
Cavalleria Kusticam: was ruined too badly for use, 
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ment, and 
deponents 


Verv respectfully, Sworn | 
BERLINER GRAMOPHONE Co, 
x... DARBY, [SEAL | 
AFFIDAVIT OF BELLE GREENBAUM. f 


Unxirrep States Circurr Courr WrEstTerRN DISTRICT OF 


ee RR cee ee 


IN THE C 


VIRGINIA, FO) 
Frank Seaman, Plaintiff, 
| 
vs. 
Berliner Gramophone Co., Plaintiff. 
Srare or New York, | — : 
Ciry Anb» Country or New York,! i 
Belle Greenbaum, Lulu Schad, and Madeline Brown, being 

duly sworn, each for herself deposes and says that she is in | Dist 
the employ of the National Gramophone Corporation and Crrv AND 
for several years last past has been in such employ, or in that STA! 
of the National Gramophone Company. Charles 
That in the course of such employment it has been the City of Pl 
business of cach of deponents to handle, assort and examine gaged int 
records made by the Berliner Gramophone Co, sold by said charge of 
corporation or company, and that in so doing each of de- _Gramopho 
ponents has had occasion to examine the stamps and patent On the 
marks upon records; that upon all of said records have such city I rece 
marks been plain and distinct and upon none of the same has introduced 
any obliteration appeared, and that all of the records sent out Gramopho 
by said Corporation or Company have been plainly stamped believe, is 
and marked to the knowledge of these deponents, excepting Said Cai 
deponent Brown, who has only handled in the retail depart- months up: 
; 
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ment, and has not seen all of the records as have the other 


deponents. 
B. V. GREENBAUM, 
LULU SCHAD, 
MADELINI BROWN, 


Sworn to before me this 4th day of September, 1900, 


Emit T. Fuess, 
[srat] Notary Public. 


SS Ee 


AFFIDAVIT OF CHAS. S. HALL. 


IN THE CircuiT Court or Tie UNITED STATES IN AND 
FOR THE WESTERN DISTRICT OF VIRGINIA. 


IN EQUITY. 


Frank Seaman, Plaintiff, 
V5. 


Berliner Gramophone Company Defendant. 


Disrricr OF PENNSYLVANIA, 
Crry AND County oF PHILADELPHIA, > SS. - 
STATE OF PENNSYLVANIA, 


Charles S. Hall, being duly sworn, deposes: I reside in the 
City of Philadelphia and State of Pennsylvania, and am en- 
gaged in the sale of sound reproducing machines, being in 
charge of the Philadelphia Department of the National 
Gramophone Corporation. . 

On the second day of August, Igo0, at my office in said 
city I received a call from Mr. Benjamin F. Cairnes, who 
introduced himself to me as a stockholder of the Berliner 
Gramophone Company, and who, I am informed, and verily 
believe, is or was a Director of said Company. 

Said Cairnes stated to me that he had been for several 
months upon the Pacific Coast, and that, returning to Phila- 
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delphia, he lad learned of the difficulties which existed be- 
tween the Berliner Gramophone Company and Prank Seaman 
and had wone to the office of said company for the purpose of 
fiiicling out what was the situation. 

Ile went on to say that he was in a position te tell the 
Berliner Company “1 told you so” with reference to Frank 
Scarian’s contract; that he had originally advised against the 
sume, and that the matter had come out as he had anticipated, 
such beine the conversation as nearly as [ am able to give it, 

He then proceeded to tell me about the injunction which 
Mr. Seaman had secured in the Courts of Virginia, and that 
the injunction had not been granted upon due investigation 
by the courts, but simply upon Mr. Seaman’s application, with- 
out the submission of proper evidence, or words to that effect. 

Fle then went on to say that Seaman had no moral right to 
the injunction, and that there was not the slighest question 
but what it would be dissolved when the Berliner Company 
had opportunity to show cause why it should be so dissolved. 

In answer to questions by me, Mr. Cairnes stated that the 
Berliner Company had refused to deliver records to Frank Sea- 
man forthe following reasons: The contract existing between 
the Berliner Company and Frank Seaman stipulated that 
Seaman should not sell any ether product than that furnished 
him by the Berliner Company. In violation of this contract, 
Mr. Seaman had purchased from another company an in- 
fringing machine and because of this alleged violation of the 
contract they had refused to deliver the records upon his or- 
der. Tle said that there was no doubt but that they could 
secure the dissolution of the injunction and then go ahead and 
do business with the public independently of Frank Seaman. 

Mr. Cairnes also stated that he considered that the intrinsic 
value of his stock was ereatly enhanced by reason of the fact 
that the contract with rank Seaman had been broken, and 
that the Company would be able to pay very much larger 
dividends by operating independently of Frank Seaman and 
direetly with the public. Tle said that he was very glad in- 
deed that the company had been able to get rid of the con- 
tract with Frank Seaman. 
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Mr. Cairnes made these statements to meas the result of 
his conference with the officers and Directors of the Berliner elt? 
Gramophone Company, and stated that what he indicated | 
was about to be carried out by them and that the company 
were preparing to doa very large business on their own ac- 
count. 4 

It would be absolutely impossible to obtain an affidavit 
from said Cairnes for the reason that he is, and for many years 
has been, a very large stockholder and greatly interested and 
concerned in and with the affairs of the Gramophone Com- 
pany, as [ was informed by him and ts commonly reputed in 
the City of Philadelphia. 


= 


GS: HALL. 


Sworn and subscribed to before me this 31st day of August, 
A. D. 1900. 
Grorcre W. WILGus, 
[SEAL | Notary Public. 


*TAT 
AFFIDAVIT OF S§S. 8S. B. CAMPBELL. 
In tHe Crrcurr Courr or rue UNTrep STATES IN AND 
FOR THE WESTERN DIsrricr OF VIRGINIA. 
IN EQUITY. 
Frank Seaman, Plaintiff, 
vs. 


Berliner Gramophone Company, Defendant. 


Disrricr OF PENNSYLVANIA, 
Crry AND COUNTY OF PINLADELPHIA, * 55.2 
STATE OF PENNSYLVANIA. 
S, S. B. Campbell, being duly sworn, deposes: That he 
resides in the City of Philadelphia, and State of Pennsyl- 
vania. 
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That he has fora tom: time been covaved in and is familiar 
with the talking machine business, 

That in the occupation in connection with such business, 
it became and was Ins duty to familiarize himself with the 
kind, quality and characteristics of the records used upon the 
Gram-o-phones made by the Berliner Gram-o-phone Com- 
pany and in such business he became and is, expert. 

That during many months he was employed in selling 
Gram-o-phones by the National Gram-o-phone Corporation 
in the city of Philadelphia and contiguous territory, present- 
ing the same directly to the customers and operating and ex- 
hibiting them for the purpose of familiarizing the public 
therewith and enable selections to be made of records for use 
by them. That in so doing he became exceedingly familiar 
with all the records manufactured by the Berliner Gram-o- 
phone Company and put out and sold by Frank Seaman and 
his customers. 

That from about the month of October, 1899, deponent 
noticed a great deterioration in the quality of the records sup- 
plied to him, not only those made by talent employed in pro- 
ducing new matrices from which new selections were pro- 
duced to supply the demand of the trade for new pieces, but 
also in the character of the records supplicd to replace old 
favorites which had been sold out, and deponent on numer- 
ous occasions called the attention ef those from which he 
secured such records, to such deterioration, and insisted that 
records be supplied of quality equal to those which had form- 
erly been furnished. | 

That by reason of the inferiority of such records, deponent’s 
trade largely fell off and he was unable to keep up his sales of 
records and of machines to the extent which they had 
reached under better conditions. 

That after the sale of machines by deponent in his said 
business a large and lucrative demand for records arose and 
that the sale of the new records, if of a good quality, was a 
great and increasingly important part of the business trans- 
acted by deponent and by those for whom he was acting, but 
the same was largely limited, cut off, and damaged by the 
inferior quality of records furnished as aforesaid. 
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Phat deponent was informed by the mianiajcers of the busi- 
ness aforesaid in Philadelphia that they were absolutely de- 
pendent upon the records furnished to him and that he was 
utterly unable to do anything more than to transmit the 
complaints to those from whom he obtained such records, 

That on a certain Sunday in August, 1909, deponent was 
approached by one TT. C. Menimen, a former employee of 
the National Gramophone Corporation, who resides at No, 
1212 North Eighth Street in the city of Philadelphia, who is 
now employed asa salesman by the Columbia Phonograph 
Company. 

Having met casually at church, said McMenimen stated to 
deponent that he had made arrangements to enter the employ 
of the Berliner Gramophone Company as a salesman, begin- 
ning with the ist of September next, and for said company 
to sell gramophones and records on the road as a wholesale 
salesman, and that he had also been invited by the Berliner 
Company to ascertain if any of the employees of the National 
Gramophone Corporation desired employment .by the said 
Berliner Company, they being anxious to obtain men familiar 
with the business. 

Deponent intimated that he was open for a proposition, 
provided his circumstances could be bettered, and was invited 
by McMenimento go to his house, Deponent stated to said 
McMenimen that the records which had been furnished to 
him had been unsatisfactory, and had limited his sales, and that 
he could not handle the goods. McMenimen explained that 
circumstance by stating that the Berliner Company had been 
recently furnishing seconds or inferior records only, retaining 
the better portion of their product, having in view this coup 
which they were to spring this Fall and take the business into 
their own hands. 

To substantiate these statements as to the character of 
records which they could furnish, and were about to furnish, to 
said McMenimen and their agents whom they were employ- 

ing and to deponent if he would accept employment from 
them, McMenimen stated that officers of the Berliner Gramo- 
phone Company had played for him certain records, which in 
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his opinion were produced by some other different and better 
process than that employed in making the records which had 
been furnished to Prank Seaman, or clse were produced with 
very much greater care by the old process. 


5, © Gb. CAMPBELL, 


Subscribed and sworn to before me, this thirty-first day of 
August, AA. D. 1900. 
GEORGE W. WILGuS, 
[SEAL | Notary Public. 


*142 — 7 
AFFIDAVIT OF H. A. CUPPY. 
UNITED STATES Crrcutr CourRT FOR THE WESTERN 
District OF VIRGINIA. 


IN EQUITY. 
Frank Seaman, Plainttff, 
vs. 
Reriincry Gramophone Co., Defendant, 


STATE, Crry & Country oF NEW YORK, ss. 

H. A. Cuppy, being duly sworn, deposes and says that he 
is the publisher of the weekly publication known as Public 
Opinio, published at New York; 

That he has read the affidavit of one L. J. Etzel in the 
above entitled action ; 

The deponent knows of his personal knowledge that the 
statements contained in the said affidavit are absolutely false, so 
far as they relate to the above mentioned publication, namely, 
Public Opinion ; 

That the advertisement referred to in the affidavit of the 
said Ltzel, alluded to above, was not placed, either directly 
or indirectly through the personal relations thereto of Frank 
Seaman ; 
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better That the said advertisement was solicited at the office of 
h had the National Gramophone Corporation at No. 874 Broadway 
| in the office of W. T, Tfopper, the Assistant Treasurer of said 
National Gramophone Corporation ; 
That the advertisement alluded to above was handed to 
the deponent by the said W. T. Hopper, and without the 
knowledge, as deponent believes, of the said Frank Seaman ; 
That the construction of the advertisement, so far as de- 
ponent is informed and believes, was not by Frank Seaman, 
: but by officers and attaches of the National Gramophone 
; Corporation, 
| H. Ay CUPPY: | 
| Subscribed and sworn to before me this 23 day of August, 
1g0o, ‘3 
{ Henry GB. THOMAS, 
[SEAL] Notary Public. 
, AFFIDAVIT OF CURTIS P. BRADY. 
UNITED STATES Circurr Courr rok THE WeEsTERN 
DISTRICT OF VIRGINTA, 
IN EQUITY. 
Frank Seaman, Plaintiff, 
Vs. 
Berliner Gramaphone Company, Defendant. 
of | 
SrTare or New York, ie 
City anp County or New Yorr, [7 
Curtis P. Brady, being duly sworn, deposes and says that 
he is the Assistant Seeretary of the 5.5. McClure Company, 
publishers of J7eClure's Magazine, which is published at New 
| York; 
i That he has read the affidavit of one L. J. Etzel in the 
( above entitled action; ; 
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That deponent knows of his personal knowledge that the 
statements contained in the said affidavit are absolutely false, 
so far as they relate to the above mentioned publication, viz. : 
MeClarve's Mavacue ; 

Phat the advertisement referred to in the affidavit of the 
sidl Fecgel, alluded to above, was not placed, cither directly 
oy intlirectiy through the personal relation thereto of Frank 
Scan } : 

That the said advertisement was solicited at the office of 
the National Gramophone Corporation at No, 874 Broadway 
in the office of W. T. Hopper, The Assistant Treasurer of 
suid National Gramophone Corporation ; 

That the advertisement alluded to above was handed to 
the deponent by the said W.T. Hopper, and without the 
knowledge, as deponent believes, of the said Frank Seaman; 

That the construction of the advertisement, so far as de- 
ponent is informed and believes, was not by Frank Seaman, 
hut by officers and attaches of the National Gramophone 
Corporation. 


CURTIS P, BRADY, 


Subscribed and sworn to before me this 23 day of Aug.,, 
100. 
M. W. Flynn, 
[SEAL] Notary Public 32, New York Co, 





| 





ee re ae Se ee ee ae a af 


: : ' - 5 

| eT ae : shee ' A 
Ta . : uh = . 

‘ he » dF ‘ 

a ae Se ; ‘ee 

ix} oe ein ae 

, at i, en 

rie" 


ie Re ew 
: 


AFFIDAVIT 


UNIrep STATES Crh 
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Berliner Gra: 


STATE, CITY AND El 
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he is the advertising 
published at New Yor! 

That he has read t 
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AFFIDAVIT OF B. C. EVERINGHAM., 


Ehat the 
ly false, 


Nn, Vite! | Unirep Strares Crrcurir Court, ror THE WESTERN 


DIsTRicr OF VIRGINIA, 
tof the | IN EQUITY. 


directly Frank Seaman, Plaintiff, 


VS. 


| Berliner Gramophone Company, Defendant. 


STATE, City AND COUNTY OF NEW YORK, ss. 

B. C. Everingham, being duly sworn, deposes and says that 
he is the advertising manager of Life, a weekly publication, 
published at New York City; 

That he has read the affidavit of one L. J. Etzel in the 
above entitled action ; . 

That deponent knows of his personal knowledge that the 
statements contained in the said affidavit are absolutely false Gusta ieee 
so far as they relate to the above mentioned publication, ; va? 
viz. Life ; 

That the advertisement referred to in the affidavit of the 
said Etzel, alluded to above, was not placed either directly or 
| indirectly through the personal relations thereto of Prank | Liye 

Seaman ; + feats 
| That the said advertisement was solicited at the office of eens TADR eb 
| the National Gramophone Corporation at No..874 Broadway | Ree bet Sy 

| in the office of W. T. Hopper, the Assistant Treasurer of 7 Papal : 
said National Gramophone Corporation ; 
That the advertisement alluded to above was handed to the 
deponent by the said W. T. Hopper, and without the knowl- 
| edge, as depondent believes, of the said Frank Seaman. 
, 


a ee 


= ee 2 


That the construction of the advertisement, so faras De- : 
ponent is informed and believes, was not by Frank Seaman» 
but by officers and attaches of the National Gramophone 


Corporation, 
B. C. EVERINGHAM. 


Subscribed and sworn to before me this 23rd day of 
August, 1g00, 
Harry B, Tuomas, 
[SEAL] : Notary Public, 
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AFFIDAVIT OF WILLIAM WATT. 


Uniren Srares Crreurr Courr ror THE WESTERN 
DISTRICT OF VIRGINIA, 


IN EQUITY, 





Frank Seaman, Plaintiff, 


Hf 
if VS. 
: Berliner Gramophone Co., Defendant. 
; STATE OF NEw YORK, 
City ;ND County OF New YOorK. 


F William Watt, being duly sworn, deposes and says that he 
a isin charge of the advertising of the American Monthly Ke- 
a oten! of Rewlews ; | 

That he has read the affidavit of one L. J. Etzel in the 

i above entitled action ; 

That deponent knows of his personal knowledge that the 






f 
oe statements contained in the said affidavit are absolutely false, 
i | so far as they relate to the above mentioned publication, 
ty | namely, the American Monthly Revicw of Reviews. j 
| re | That the advertisement referred to in the affidavit of the 
ee said [tzel, alluded to above, was not placed, either directly 
i or indirectly, through the personal relation thereto of Franle 
y! : | Seaman ; , | | 
ei The sail advertisement was solicited at the office of the 
a » National Gramophone Corporation at No. 874 Broadway in 
i * the office of W. T. [lopper, the Assistant Treasurer of said 
Hy ' National Gramophone Corporation, 
i That the advertisement alluded to above was handed to 
| ‘ the deponent by the said W. T. Hopper, and without the 
& _  ¢ knowledge, as deponent believes, of the said Frank Seaman, 
i } That the construction of the advertisement, so far as de- 
it ] 


ponent is informed and believes, was not by Frank Seaman, 
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but by. officers and attaches of the National Gramophone 
Corporation. 


WILLIAM WATT. 


Subscribed and sworn to before me, this 29th day of 
August, 1900, | 
Henry P. Tro sas, 
[SEAL | Notary Public. 


AFFIDAVIT OF P. F. W. RUTHER. 


UNITED States Crrcurr Court WESTERN Drisrricr 
OF VIRGINIA. 
IN EQUITY. 
Frank Seaman, Plaintiff, 
V5. 


Berliner Gramophone Company, Defendant. 


Districr of New York, 
Ciry AND County oF NEw YorK, ; 55. ° 
STATE OF NEW YORK. 

P. F. W. Ruther, being duly sworn, deposes; That he has 
been for several years last past a clerk in the office of Waldo 
G. Morse, Esq., and that said Morse had charge of the defense 
and trial of a suit brought by one Emanuel Raunheim, As- 
signee of William Newcomb, against the National Gramo- 
phone Company, in which suit said Newcomb appeared and 
was sworn for plaintiff, and upon the settlement whereof, the 
rclease sct forth in said Newcomb’s affidavit, was given, 

That in said suit said National Gramophone Company was 
sole defendant, and Frank Seaman, the plaintiff, herein was 
not a party to the same; thatthe deponent was familiar there- 
with at the time of its pendency, and has again examined the 
papers for the purpose of refreshing his recollection in making 
this affidavit. | 

PF. W, RUTHER. 

Sworn to before me this 4th day of September, 1900. 

Wan. J. C. Berry, 
Notary Public, 
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AFFIDAVIT OF A. PARKER-SMITH. 


Unitep STATES Court, WESTERN DISTRICT OF 
VIRGINIA, . 


raul Seaman, Complainant, 
against 
Berliner Gramophone Company, Defendant. 
AFFIDAVIT OF A, PARKER-SMITH, 


Ciry, Counry AND STATE oF NEw York, ss: 
+] t 


A. Varker-Smith, being duly sworn, deposes and says: 
lama practicing attorney at law, having my office at No. 
45 Broadway, New York City, and am solicitor for the Uni- 
versal Talking Machine Company in three suits brought in 
the Southern District of New York against said Company 
by United States Gramophone Company and the Berliner 
Gramophone Company, understood to be the defendant 
herein, said suits being numbered 7435, 7436 and 7437, 
respectively. 

The bills of complaint which were filed February roth, 
1900, allege infringement of three patents granted to Emile 
Berliner relating to talking machines and a special form of 
hard rubber sound record forusetherewith. In suit No. 7435, 
the complainants originally charged infringement generally of 
patent No. 534,543, containing thirty-five claims. In suit 
No. 7437, the bill of complaint as filed originally alleged 
infringement gencrally of Patent No. 564,586, containing 
sixteen claims. Upon motion of defendant, complainants 
were required by order of court to so amend their bills of 
complaint in these two cases as to specify upon which of the 
claims they alleged infringement, and in compliance there- 
with, the complainants amended the bill of complaint in case 
No. 7435, specifying only three out of the thirty-five claims 


as those which were infringed, and specifying in case No.’ 


7437 three claims only as being theclaims upon which infringe- 
ment was charged. . 
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s, In suit VS. 


lly alleged 
containing | 
implainants AFFIDAVIT OF PHILIP MAURO, 
bir bills of 


Berliner Gramophone Company. 


“os pe. | A 
: 
| slings, 
ALS | 
Defendant filed its answer in duc time to the bill of com- 
| plaint in case No, 7436 upon the second day of April, 1goo, 
a ats and its answers to the amended bills of complaint in cases é 
No. 7435 and 7437 on June 8th, 1900. | 
I have this day examined the docket of the United States | 
Circuit Court for the Southern District of New York, and 
| find that no replication or exceptions to said answers hav ; 
been filed by the complainants, or any steps whatever taken 
toward the further prosecution of said suits. 
- A, PARKER-SMITH, 
| Sworn to and subscribed before me this fourth day of Ser- 
nd says: tember, 1900. ie 
ec at No, W. H. PuMPIikes, 
the Uni- [SEAL | | Nolary Public. 
rought in penne Sie 
Company *T44 | 
poe | AFFIDAVIT OF PHILIP MAURO. | Ag os 
defendant : Ds: 
and 7437, | In THE Untrep States Crrcurr Court ror THe WeEsrt- utah ee 
| ERN Districr OF VIRGINIA, Sof rae pd 
kary roth, : pa Bera 
Yo Emile IN EQUITY. Lio Wika aa 
al form of RRR Wii 
No. 7435, Frank Seaman, 
fenerally of 


District oF COLUMBIA, ss: 


aich of the 
nee there- 
int in case 
fi claims 


: case No, | 


h infringe- 
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‘Philip Mauro, being duly sworn, says: I am an attorney 
at law residing in Washington, D.C, Iam general counsel 
in patent matters for the American Gramophone Company, 
and have had charge of all infringement suits which have becn 
prosecuted by that Company. A great many suits have heen 
brought by said Company for infringement of letters-patent 
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Now 3ph2t4, granted May 4, 1886 to Bell & Tainter, which, 
as is well known, lies at the foundation of the industrial art of 
recording and reproducing sounds, ‘This patent has been sus- 
tained in all cases in which it has been involved. 

Qne of the most important and valuable improvements 
covered by this patent is the self-adjusting or “ floating” re- 
producer, which avdewedicad/y maintains operative relations 
with the sound groove and, without any adjusting devices, 
preserves continuity of contact with the sound record during 
i the whole period of. sound-reproduction, Continuity of con- 
¢ tact is absolutely essential to sound-reproduction, and no use- 
t ful or successful talkiny machine, of any kind, has been put 

on the market without this automatic reproducer. The patent 
: therefore describes, embraces and covers reproducing machines 
| operating with flat records, as well as those operating with 
cylindrical records, it being in every case essential that the 
reproducer should be freely mounted, mobile, and so con- 
structed as to be guided solely by the record itself. Among 
the claims of the patent No. 341,214 covering this invention 
it will suffice to quote the following: 
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. Chereproducer mounted on an universal joint, and 
| held against the record by yielding pressure, substantially 
rH as described, 

‘92, The combination, with a groeved tablet or other 
| body having a sound record formed therein, of a repro- 
i ie ducer having a rubbing style loosely mounted, so that it 
is free to move laterally, and thus adjust itself to the 
i ; groove, substantially as described.” 

; These claims, ser alfa, have been sustained by the Circuit 
Court of the Southern District of New York in American 
Gramophone Co. vs. Leeds ct al. (87 TF. R., 873). 

Manufacturers desiring to make and sell talking machines 
of special types have generally applied to the American 
Graphophone Co, for permission to use the automatic repro- 
ducer, and licenses to this effect have been granted to the 
Eclison Phonograph Works, the National Phonograph Com- 
/ pany, the Universal Talking Machine Co. and others, The 
, Berliner Gramophone Company is operating without a li- 
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iter, which, 
strial art of cense, manufacturing a machine whose operation absolutely | 
s been sus- | depends upon a reproducer mounted onan universal joint, and 
which is guided solely by the record groove. In consequence 
provements of this infringement, suit was brought some time ago against 
oating” re- | the Berliner Gramophone Company, against its selling agent, 
e relations | Mr, Frank Seaman, and against the National Gramophone 
ny devices, | Co. which at one time handled Berliner Gramophones, 
ord during These suits are pending and undetermined, the taking of 
ity of con- | proofs being now in progress. a 
id no use- | As stated above, the Universal Talking Machine Company aE 
s been put has applied for and secured from the American Graphophone 
The patent Company, a license to use, in a special type of machine, the 
@ machines freely mounted, self-adjusting reproducer, covered by the : 
rating with | patent aforesaid. I am informed that, in the defendant's . 
| that the | papers herein, references have been made to the agreement c 
d so con- | between the American Graphophone Co, and the Universal : 
f, Among Talking Machine Co, and | have been asked to make to the 
invention Court a statement as to the facts in regard to said agreement Pees 
| and the connected negotiations. Ren Sec 
Ljoint, and Being well acquainted with, and well disposed towards x fora 
bstantially | Mr, Berliner and his counsel, Messrs. Lyons & Bissing, and ae 
* | counsel for the Berliner Gramophone Co,, Mr. Pettit, I hee 
et or other ( suggested to the latter, about a year ago, that it would PR TET 
fa repro- be in the interest of his clients to settle their differences Tae 
so that it | with the American Graphophone Co, and tendered my , a) 
tself to the | good offices to bring about a license-agreement upon fair Ley: 
| terms. At Mr, Pettit’s request | stopped at Philadelphia | it 
the Circuit | and discussed the subject with him. Ll pointed out that if : 
American the Berliner Company persisted in its infringement it tas F 


would invite competitors in its own special lines, which | 

machines competitors would undoubtedly be wise enough to render : 
American | their operations safe and lawful by securing a license from the 
tic repro- | American Graphophone Company. The matter was dis- 
ted to the | cussed, at intervals, between Mr, Pettit and myself, but no 
f'n Com- conclusion was reached. Thereafter the Universal Talking 
ers, The Machine Company opened negotiations with the Graphophone 

hout a li- Co, for a license to manufacture its special machines (known he 

as (“ Zonophones”) under the Graphophone patents. While 
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these negotiations were pending, namely, in March last, Mr, 
Pettit showed renewed interest in the subject of our previous 
discussions, and made severat attempts to see me, but without 
success, On March 31st, at Mr. Pettit’s request, | met him, 
and Messrs, Lyons & Bissing at the offices of the latter. They 
stated their wish to be to discuss the subject of securing a li- 
cense from the Graphophone Co, They spoke of the Zono- 
phone, and their desire to attack and suppress it, and also 
spoke freely of grievances entertained by the Berliner Co, 
against its selling agent Mr, Seaman, giving me to understand 
that they were secking weapons which would be used in liti- 
vation which they intended to institute, [ told these gentle- 
men at the outset that [ could not make or pass upon any 
proposition on behalf of the American Graphophone Co, and 
advised them, as a solution of their difficulties, to seek a unifi- 
cation of the persons and corporations interested in the disk 
type of machines, and to obtain the protection of the Ameri- 
can Graphophone Company’s patents for the entire business, 
During the discussion no proposition was made on cither side. 
Very shortly after that the American Graphophone Co. and 
the Universal Talking Machine Co. reached an agreement 
whereby the latter secured a license upon an agreed royalty, 
and to prevent any possible misapprehension I at once noti- 
fied Messrs. Lyons & Bissing that the question of a license on 
behalf of their client was no longer open for consideration. 


PHILIP MAURO, 
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AFFIDAVIT OF WALDO G. MORSE, 


United Svrares Crrcuir Court Western Disrrictr 
OF VIRGINIA, 


IN EQUITY, 
Frank Seaman, Plaintiff, 
Vs. 
Berliner Grainophone Company, Defendant. 


County OF ROCKINGHAM, } 
STATE OF VIRGINIA, 


SS, 


Waldo G. Morse, being duly sworn, deposes: That he 
is an attorney and counsellor at law and appeared solely for 
the National Gramophone Company, defendant in a suit 
brought by the American Graphophone Company against it 
and Frank Seaman tor infringement of patents. 

The defendant had no associate in appearing for said de- 
fendant, and defendant Seaman appeared separately and dis- 
tinctly by other counsel. That upon being authorized and 
instructed by his said client, to compromise said suit, he pro- 
ceeded to carry out such instructions and effected a scttle- 
ment thereof, having advised said client of its danger under 
the litigation, and that the result of the suit was in his opin- 
ion doubtful. 

That in relation to such settlement, he had no conference 
with the plaintiff herein, received no instructions from him, 
and paid no attention to his defense or interest in the miat- 
ter; but immediately upon effecting a compromise and set- 
tlement of the matters involved, informed the attorneys for 
the co-defendant of his said client, by letter, a letter-press 
copy of which is in deponent’s possession and ready to be 
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produced to the Court, and a copy of which is hereunto an- 
nexed, and made a part of this affidavit. 

Deponent further saith that he has examined the papers of 
the National Gramophone Company and has taken from the 
files thereof the original invoices or bills made out and. ren- 
dered by the Berliner Gramophone Company to the National 
Gramophone Company from October Sth, 1896 to October 
31st, 1896, and from June Ist, 1897 to June 11th, 1897, re- 


Statement w 

| 

National Gramophone Co., 
Bought of Berlin 

Prices subject to change as per ' 


62Way Ear Tube, ... 


; ae > ‘s : 23 it it ia Mh aioe ae 
spectively. That in such bills or invoices the name of the OW OLS eae Rumer kre 
National Gramophone Company is printed. That the same ag fe SE Pts 
are in deponent’s possession and ready to be produced to a6 =" 
the court, and that copies thereof are hereto annexed and. 
made a part hereof, and that similar invoices or bills are Statement 1 


on said files for all the period between such dates. That 
deponent prepared the statement of the number and kinds 
of records ordered as set forth in the papers upon motion 
for an injunction herein together with dates of orders, and 
that deponent omitted the directions as to shipment solely 
for the reason that no question or objection had ever been 
raised upon the point, and such directions as to shipment 
were and are wholly immaterial in the case. 


= oe ee ee 
——————— - 


National Gramophone C¢ 
Bought of Berlin 
Prices subject to change as per 


334 Doz. Rubber Traction W! 
3 * Sound Box Post Rul 


r, a * a . | 
ay Chat deponent has likewise and in like manner taken from 
Ae such files, letters received by the National Gramophone Statement 
i Company from the defendant during the year 1897, which | Pu 
4. letters are in like manner in deponent’s possession and ready | , 
a to be produced to the court, and copies whereof are hereurito National Gramophone C 
bs ws : . ' . { ‘ 
i annexed in the affidavit of Emil Modick and made a part | Bought of Berle 
ve hereol. ' hy ut ; Manufacturer's cost. 
i Phat upon the same day upon which the injunction was | ro Samples Records <'. « 
cranted hercin deponent caused telegraphic notice thereof to , 
be given to the defendant, and sgon a message was received 
in reply inquiring the particulars in relation thereto, Statement 
~ WALDO G. MORSE, 
Seer 
i : F phone ( 
| Subscribed and sworn to before me this 6th day of Sept. National Gramopiot 
be 1900. Bought of Berl 
i , 
i A, M. Lewis, Prices subject to change as p 
nes 3 
4 N, P, 10,000 Needles, * 0 * © © & 
I 
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Statement with said Affidavit, 
PHILADELPHIA, Oct. 8th, 1896, 


National Gramophone Co., 
Bought of Berliner Gramophone Company, 


Prices subject to change as per contract. 


6 2 Way EarTube, ...:3 2%, gga Ss oe we ia aon ee oS i775 
tA fe SRST eer) Em Pe eR A A © Tr23s 
2 4 es e $$ * 8 es 0 “@ . *-° -e s +3 .38 8 . ? . ° 1.50 
ee SB eee A ee abe eee Rs 1 As Seen le ore as . 1.8754 
2:6 Mo Bh AR A ace eRe Me a ne Seyi A MG ie 2.25 


Statement with said Affidavit. 


PHILADELPHIA, Oct. 21, 1896. 
National Gramophone Co., 
Bought of Berliner Gramophone Company, 


Prices subject to change as per contract. 


33% Doz. Rubber Traction Wheels, ..... 2+ «6 + 6 » » 25. Doz, 
3 ‘*: ‘Sound Box Post-Rubbers; «4055 544.54 48 8 SU 25c, Doz. 


Statement with said Affidavit, 
PHILADELPHIA, October 24th, 1896. 
National Gramophone Co., 
Bought of Berliner Gramophone Company, 


Manufacturer’s cost. 


to Samples Records .......406. SALAS Sree toohctesre ae tees 


Statement with said Affidavit. 
PHILADELPHIA, Oct, 29, 1896. 
National Gramophone Co., 
Bought of Berliner Gramophone Company, 


Prices subject to change as per Contract. 
3.000 NGCHION: 1s 6c sa 0.5% 6 Fo aee 804 co Oe we CREST HOUT a 


. ¢ - 
CEST Oi Rag a ee Lids te pad Died 
ilk vagtag. eh Ch oe Dd emda fre Od py ee Ppa a) hw re) 


ete —— ae 
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Statement with said Affidavit. 
PHILADELPHTA, Oct, 26th, 1896. 
National Gramophone Co., 
Boueht of Berlater Gramophone Coumpairy, 
Manufaeturer's Cost. 


SAG RORGIGS 0 gest oh ad sl esoey (eee bce eiethen erecidice teste e BBs 


Statement with said Affidavit. 


PHILADELPHIA, Oct. 30, 1896. 
National Grainophone Co., 
Bought of Berlmer Gramophone Company, 
Manufacturer's Cost. 


e OEMIDIA ROPOTGES) Flite: oh ene rs oun de: a) Ree teceane tt FOS 


pee as *146 
Statoment with said Affidavit. 


PHILADELPHIA, Oct, 30, 1896. 
National Gramophone Co,, 
Bought of Berliner Gramophone Company, 


Pirancia atte: Co: DHT Oct, SO. ok, a le de ee . $64 6o 
Do. oe OEE STR opp ppg dirgrase Ey te ois ae 25 AS 


Statement with said Affidavit. 


PHILADELPHIA, Oct. 30, 1896. 
National Gramophone Co., : 
Bought of Berliner Gramophone Company, al, 


Prices subject to change as per contract. * 


10,000 Necdles, , . + . © & & '. « * ww. @ Pe a oe ee * @# @ » » at £1 50 
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Prices subject to ¢ 
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25000 Needles, . 

soo Rub. Traction \' 
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Terms: As per,cont 


so Spring Gramophon 

206 234 243 265 266 
329 336 33! 332 333 3 
35° 351 352 353 354 3: 


State: 


The Duranoid Mj 
Sold 


125 7 Records . . 


a75 fy Ty iba 
400 ‘a ‘a 

_ Memo. : Shipped to 
N, ¥. 


Invoice No, 1, 
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Statement with said Affidavit. 
PHILADELPHIA, Oct, 31st, 1896, 
National Gramophone Co,, 
! Bought of Berliner Gramophone Conipain, 
Prices subject to change as per contract. 
25 2 Way Ee Ta bes) ser trctink tyra a re at. 750, 
SRO: INCOMES ico ere cig ogee iip iw aeatiw Cp ahenea a Pala catty » “It 50 
sco}«=6 Rub. Traction Wheels 41 2/4 Doz... . . 6 ee ee he QC, 
5 Doz. Rub Washers for Sound Box Spring ......." qe. 
Manuflacturer’s Cost. 
Statement with said Affidavit. 
PHILADELPIIIA, June 1, 1897. | 
National Gramophone Company, 
sought of Berliner Gramophone Company, Alajotend Sif 
: Terms: As per,contract. hy ar * 
50 Spring Gramophones B, J, at $10.25... 0.0... 05 5 $512 50 eps Pee ens| 
206 234 243 265 266 299 306 307 311 313 315 920 421 323 325 326 328 vga Ith a 
329 330 33! 332 333 334 335 336 337 333 339 340 312 344 346 347 349 i eee 
O 351 352 8 41 385 4o1 4o 68 4 ee ers( 
ct. 30, 18096. | 35° 35! 352 353 354 355 357 359 359 381 385 4o1 405 564 565 575 vi 
a eee & 
ae Statement with said Affidavit, 3, 
ppany, | tie ik 
mers EKG hn Newark, N, J., June rst, 1897. fey yee SENG 
ah rope 25 48 The Duranota AT f'g. Co., | a3 Toate Siace 
| Sold to Berliner Gramophone Co, en tie: 
Philadelphia. "ee Giese 
‘ 328 Z. 1359 Z. 1362 1562 1564 tte e : bing 
125 7’ Records . , 25 25 25 25 22 Bi" Be 
1726 329 330 «6494 «685509 Z, ae 
— — —- | oa 
| ag LW BS so §0 §0 50 5° ay ie ag 
_ Memo, ; Shipped to National Gramophone Company, 574 Broadway, ee ae 
N. ¥. Oras 
} Invoice No, 1, cet iyatinaees 
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Statement with said Affidavit. Statem 


PHILADELPHIA, June 2nd, 1897. 
National Graitofilic 


Bought of 


Terms: As per cont 


(Manufacturer's Cost and Royalty & 40@.) 


National Gramophone Co., 


ee aa: 


Bought of Berliner Gramophone Company, Pa eee 
‘ys : 2 Sample hecoras 7 
Terms: As per contract. as4 Z 328 379 381 2 
497 498 499 537 WW 68? 
1505 Z 1510 Z 1727 172 


400) id Records, at 19 5 i eo oe oe oe ee oo ef @ we se & @& $76 oO 


Statement with said Affidavit. Stater 


PHILADELPHIA, June 31, 1897. 


(Manufacturer's Cost, 40% & Royalty.) National Grainopl 


* 
- ee, 


National Gramophone Co., Bought ot 


a. . Terms: As per cont: 
Bought of Berliner Gramophone Company, ; 
Terms: As per contract. 50 Spring Gramophon 
209 210 224 308 314 
Re Fon CLS TOE De tyes, gists shige vee SF whe kee 2 «x eee 472 477 494 502 536 5. 
720 722 727 703 775 ° 
Memo, : Two Spring 


3503 & No, Iol5. 7. 
Statement with said Affidavit. 


Newakk, N, J. June 2nd, 1897. 
Lhe Duranoid APS 2, Co., 





State: 
Sold to Berliner Gramophone Co, ‘ 
Mhiladelphia, 
50 7’7 Records No. 686, : National Granwpl 
62 “ Sample Records, 2 each No. 254 Z. | 
peecoal Wee Tce Me . Bought of 
: 328 379 381 Z 353 353% 450 X 4579 458 Z 459 Z 462 495 496 497 6 
| 498 499 537 W 537 X 687 GSS 1362 Z 1363 1364 1365 1366 1367 1505 Z Terms: As per contra 
elie 1§08 Z 1510 Z 1727 1729. Manufacturer's cost 
Meme, : Shipped to National Gramophone Co., 874 Broadway, N. Y. 10 Main Springs for " 
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Statement with said Affidavit. 
; PHILADELPHIA, June 3, 1897. 
B, 1897. | : 
x National Gramophone Co., 
AoW. ' * be 7 
+ Bought of Berliner Gramophone Company, 
Terms: As per contract, 
| 
: 69 Sample: Rectrde iy ater ook ese Spe ee He » $rr 78 
| 254 4 328 379 381 Z 353 383. 4 450 X 457 Y 455 4 459 4 462 495 496 
Poa 497 498 499 537 \W 687 688 1362 Z 1363 1364 1365 1366 1367 1505 2 
wad 1§08 Z 1510 Z 1727 1729. 
! 
Statement with said Affidavit. ; 
1897. | PHILADELPHIA, 6/4, 1897, | 
alty. ) National Gramophone Co.,, : 
| Bought of Berliner Gramophone Coinpany, 
Terms: As per contract. Fie yy 
el 7 
; so Spring Gramophones B, T. at 10.25... 2 6 2 ee ee $512 50 
' 209 210 224 408 3414 417 319 322 354 4Il 414 420 422 447 462 463 Se 
1. . f9 50 472 477 494 502 536 538 539 545 555 606 624 635 6)7 663 675 706 719 F 
| 720 722 727 763 775 791 Soo Ber S18 Saz7 By? S56 g39 949 975 956 ggS. 
MMeno.: Two Spring Gram. BL. rec'd from H. A. Weymann & Son No, tet 
3503 & No. rors. 7. by ie IA eS 
[ Tar ha : t eet 3 
| = ise 
| cee 
' 1897. ——_—_————— be iy sa cadneaaiecnmnenns te iia Aiea nomena meine qh ; i 
| bike ae 
Statement with said Affidavit, oo 
| 4 es Py 
i , ; tae Da 
| PHILADELMIILA, June 5, 1897. Si 
| o 7 1 he, 
| National Graiwphone Co., ot 
| ey 
! I > ; aarhinsa ; A ae: 
$6 497 Bought of Berliner Gramophone Compairy, ae 
367 1505 Z Terms: As per contract, Ves" 
Manufacturer's cost, ds y a 
to Main Springs for ‘‘B*’ Gramophone at soc. ea. 2. 2 ww es $5 00 ze 
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Statemont with said Affidavit. 


PHILADELPHIA, June 5th, #897. 


Vational Graitophoie Cite. | 
, : ; The Duranoid Al 
Boneliof Bertier Gramophone ¢ MN PaNy, 


ell fel l 
"Terms : As per contract. 
125 Johnson's Sotind Boxes at 75 & Jo. ew ee kk » $I4I 25 | 
Statement with said Affidavit, 175 7/7 Records . . 
PHILADELPHIA, June 5th, 1897. | 
Naticual Gramophone Co,, any i ‘ 
Bought of Berliner Gramophone Company, 
Terms: ss per contract. sy - 
125 
Mace eine LMGrent og. Se oa eo fet el Sete ay Mel « aco ete Be Pe 
——— | Invoice No. 4. 
Statement with said Affidavit. ef) | Shipped to Nat! 
| i 
PHILADELPHIA, June 7th, 1900, 7 
= z ce | 
National Gramophene Co,, | 
Bought of Berlnier Gramophone Company, | Str 
Terms: As per contract. 
50 Spg. Motor Gramophones ‘'B’ at $10.25, . . 1. . 5 «6 + © e $512 §0 
(Johnson Sd. Box's) t ed 
No, 408 J. soo J. 503 J. 504 J. 506 J. 507 J. 514 J. 523 J. 524 J. 533 J. Nationa ram 
s41 J. 550]. 55! J. $53 J. 567 J. 569 J. §70 J. 572 J. §76 J. 580 J. 586 J. Goo J, Bourht 
604 J. 608 J. 612 J. 613 J. 615 J. 619 J. 622 J. 629 J. 630 636 J. 651 J. 652 J. ough 
656 J. 657 J. 658 J, 665 J, 669 J. 670 J. 672 J. 674 J. 676 J. 679 J, 685 J. 686 J, Terms: As per: 
o§5 j. 714 J). 718 J. 725 }. ; 
705 J. 714 J. 718 J. 725 J ee May 11, ro Horn F 
* : 20 Nickel 
Statement with said Affidavit. go Pins fo 
Ao Leathe 
> ~T 1) 
PHILADELPIIIA, June 7, 1897, | 11, 1 Hard | 
National Gramophone Co., 
Bought of Berliner Gramophone Company, This hard rut 
Terms; As per contract, Manufacturer's cost plus 40%. Gram, Co. 
450 Records attoe. 9. oo ee tcanee s Sec wireecehuow en (eee BO 
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Statement with said Ailidavit. | 


Newark, N, J. June 7th, 1897. 
The Duranoid APS 2. Co, 


sold to Berliucr Gramophone Conupary, 




















| Philadelphia, 
_ 669 670 1553 rsSZ 855 
175-9'" Records e206) °25 25 25 §0 50 
44Y . 190Y 237 X 311 Z 327 
] _ 
i . Sr ‘a ry 
. asa “ Sc eo “ae 25 50 50 50 : 
1702Z = 1704 1723 ‘ 
¥ae°'" oe 4) 50 50 25 
550 
Invoice No. 4. 
Shipped to National Gramophone Company, 874 Broadway, N, Y, 
| - 
| a i ‘ b iets 
a Ea 
Statement with said Affidavit. Siti Nh, 
PHILADELPHIA, June 7, 1897, | a SS pie 
| National Gramophone Co., aR 
Bought of Berliner Gramophone Company, Nea 
Terms: As per contract. Manufacturer's Cost. . 
May tt yo: tom Resie-atacs 34 aaa ek ee Ae ee 
ao Nickel Pulnes TOF AFIS 44 34 4 ca ee ee 
’ APSO RIMS Wa Fe SE er Re ees aa sri 
40 Leather Washers, at roc. perset . ... + «+ + © 2 «© 2.00 
11, 1 Hard Rubber Drive wheel for O/Smach. ....... 
2 83 
This hard rubber drive wheel as per order $119 was set to Nat, y 
Gram. Co. 
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Statement with said Affidavit. 


4 Newark, N. J, June 5, 1897. 
The Duranoid Alf, Co,, 
Sold to Lerliner Gramophone Co. 
Philadelphia, 








Ses 260 261 41g 423 
2507° Reeords , ... §0 ‘50° 50 "50° “50 
S24 9282 999 Y gsr Y 
200 ' a te ie 50 5° ni “50 


Invoice No, 3. 
Shipped to National Gramophone Co., 874 Broadway, N. Y. 


Statement with said Affidavit. 


PHILADELPHIA, June 8th, 1897. 
National Gramophone Company, 
Bought of Berliner Gramophone Company, 


Terms: As per contract. Manufacturer's Cost, plus 40%. 


ee fis + 
REG COMUS ACTING RY Stee ae eee a 8 me $104 50 


Statement with said Affidavit. 
NeWARK, N. J. June Sth, 1897. 
Lhe Duranoid AT'f'e. Co., 


Sold to Lerliner Gramophone Company 
Philadelphia, 

















915 936 4 “155¢ 1552 1554 1555 
1507’ Records 25 25 25 25 | 25 25 
W312 164 ¥ 190 X Wiz 1723 Z 
150 " 25 25 25 25 25 


Invoice No. — 
Shipped to National Gramophone Ca., 847 Broadway, N. Y, 
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| Statement with said Affidavit. . 
PHILADELPIITA, June oth, 1897, 
| National Gramophone Co., 
| Bought of Berliner Gramophone Company, 
| Prices subject to chanye as per contract. 
50 Spring Motor Gramophones ' B’’ at f10.25. . . «+ + - + + $512.50 
No. 412 J 413 J 424J 426 J 441 J 459J 465 J 486J 497J 519 J 548J 549 J 
‘a 55° J 585 J 571. J 578 J 598 J 605 J Gio J Gri J 618 | G21 J 629 J 632J G45 J 
648 | 659 J] 660 J 667 J 668 J 671 J 680 J 652 J 684 J 691 J 692 J GgS J 712 J 
713 J 715) 717 J 7265 729J 732 J 7365 743 J 752 J 757 J 796 J 823 J. 
Statement with said Affidavit. , : 
PHILADELPHIA, June oth, 1897. Ue Se Ae 
: National Gramophone Co., ; Biss. 
Bought of Berliner Gramophone Company, | 
‘ a : 
| Terms ; As per contract Mianufacturer’s Cost. Bag at 
~ | May 27. 800 Nickel Plated Sound Box Holders at 05... . . . Ryo.ce f Fate al + 
; 200 < “ ue “ ut. od el On ; ees 
50 oO§ 00 ox ox iP i 
50 oo = ta ch ¥. “8 
(Completes order of 100.) an es hk 
| | 3 
| | me 
i ; ‘ _ 
, Le tae 
; *k ] ; ye fe .. 
| 148 ——____—_——__ | cai 
‘ : Bon ue 
Statement with said Affidavit. hes 
# | : PHILADELPHIA, June oth, 1897. 1 
re | National Gramophone Company, . 2 
| Bought of Berliner Gramophone Company, . ee 
’ ATMS 
Terms: As per contract. Manufacturer's Cost plus 40%. . 4 
wir. 
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statement with said Affidavit, cs 

NEWARK, N. J., June oth, 1897. 

The Duranoid 107 e. Ce. } 
Sold to Berdiucr Gramophone Company, Aedinnel Gre 


Philadelphia, 

23.9 Sample Records cach 61 2 G2 63 184 X 184 Y 384 384 Z 524 ¥ 
eat X 527 4.539 Y o49 4.961 AZ 953 NOSS Y g93 W— 1605 44958 X 1702 
Y. 1729 4 1730 1731. 

Memo. Shipped to National Gramophone Co., 874 Broadway, N. Y. 


Boul 


Terms: As per 


t Spg. Motor Gr: 





Mahonay. Fir 


Statement with said Affidavit. 
PINLADELPUTA, June roth, 1897. 


National Gramophone Company, | S 
Bought of Berliner Gramophone Company, | 
Terms: As per contract. Manufacturer's cost plus qo%. | 
23 Sample Records atigce. . .. . (Rasen ane ans a Pane : 
2 ; ‘ National Gra 
No, 61 62 63 184 X 384 Y 524 Y 524 X 527 Z 539 Y 949 2 961 ZZ 988 X r aknal 
988 Y 993 M 1605 ZZ 1606 Y 1652 Z 1702 Y 1729 Z 1730 1731. | JOUR 
a=. | Terms: As per : 
Statement with said Affidavit. 1 Arm complete 


Delivered to |] 
PINLADELPHIA, June roth, 1897. ; 


National Gramophone Company, 
Bought of Berliner Gramophone Company, 
Terms: As per contract. Manufacturer's Cost. 


6 Ticnes Horgateoe, 6 ak eee eo ee Fg aes ee 





ip Statement with said Affidavit. 
ae PHILADELPHIA, June roth, 1897. National Gre 
H National Gramophone Ce,, Boug 
¥ Bought of Berliner Gramophone Company, , Terms: As per 
| | ; Terms: As per contract. | 2 Spg. Motor G 
+ 1 Spg. Motor Gramophone "B'"J.962 , 6... ee ee ee . fro 25 Delivd Harb 
r 14 Records packed this machine, delivered to Chs. I’. Albert, Phila- 
af delphia, 
i 
ay 
ay 
| 
}t ey 
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Statement with said Affidavit. 


PINILADELPHTA, June roth, 1897. 


National Gramophone Co.,, 
, : 
| fought of Berliner Gramophone Conipany, 


Terms: As per contract. 


1 Spg. Motor Gramophone ‘'B’’ brass plated ... 1... . . $10 25 


Mahonay. Finish, J. 735. Delivered to Harback & Co., Philadel, 


Statement with said Affidavit. 


2 2 = 


PHILADELPHIA, JUNE 10, 1897. 


National Gramophone Co., 
Bought of Berliner Gramophone Company, 
Terms: As per contract. 


= "9s 8 OF (@ . Boe Oe 


1 Arm complete for B. Mach. 
Delivered to Harback & Co, Philadel. 


Statement with said Affidavit. 


PHILADELPHIA, June 10, 1897, 


National Gramophone Co., 
Bought of Berliner Gramophone Coipany, 


Terms: As per contract. 


2 Spe. Motor Gramophones "3" at fro.ag. . . . eet eae. £0 


Deliv'd Harback & Co., Philadel, 


i 
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Statemen 
Statement with said Affidavit, 


STATEMENT. National Graino phone 
PIILADELPHIA, June ro, 1897. 


National Gramoph ane Cea., 


Bought ol ei 
Terms: As per contrac! 
In account with /he Lerliner Gramophone Company, 1 Spring Motor Gramopho: 

Delivered to Harback & | 





Examine carefully ; if not correct, return at once for correction. 








May 31; Tostatement' tendered, . ee ee eee veo bo Baan 87 
Pe A. ONCE od ef ee asta ao ee COT One on 
" r- Note due Oct.1t «ey 4 : se ee | s Ty200°00 2.20000 
———. Stateme! 
$2,293 87 
FEST em Oe” Feit oe ih ak Ror a gs £4 512 50 
SONG <2) 5 @ pie ee ye BEE ES 76 00 No. 2364. 
EY Ay Me wt ie oe SRN area 4 o : 
“No. - ga eke b's 1s = 8 Nat. Gramopho 
Ut PEGA Gt Se Pe iw ew 8 Saaxe stat 512 50 To Pen 
Pla Wate Wh op Sy Ge Gon Fes ae acy 15 60 
MONG. Bi st eels Bow 5 5 ae ee 131 25 For freight shipped fro 
‘* No. Bt te athe i woe. eS 55 SO Shipped by Edw. B. J 
Be Tach 2 cent ie iol ae be a det a 512 50 i i 
PONT Sg mas oe Gl Soe a ek 104 50 Marked, ca eee 
eee OT kay 57 00 P 2/20, 30s. Wood work 
Ma NO IGce, «Gok ye ae Wc se eikiee ne” 512 50 Reeciver 
RELA ce RANE Gis 9 ree es ie ees ae we 437 2,545 50 2/22 
#6,139 25 
rae Stateme 
~~ = 
Statement with said Affidavit. 
No 27094. 
National Gratio 
PHILADELPHTA, June rrth, 1897. ave , A 
a £6 
i Fi Al Taran ; i = ' ‘ 
National Gramophone Co,, For freight from Pik 
: Bought of Berliner Gramophone Comipaiy, Shipped by Edw, B 
Terms: As per contract. 12 crates Wood Work, . 
bf . | 95 Spring Motor Gramophones ‘'B” at $18.25, . . .. . . . «$256 25 Received pa) 
ae 767 J. 790J. 817 J. S19 J. S3t J. 884 J, 868J. 871 J. 885 J, 8q2J. ors J. 
Poe 919 J, 921 J. 934). 949 J. 950 J. 751 J. 970]. 971 J. 979 J. o8r J. 992 J. 3/1/1897. 
‘ 993 J. 994 J. 997 J. , 
ai 
| 
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if a 
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Statement with said Affidavit. 
PHILADELPHIA, June 11, 1897. 
National Grainophone Co., 
Bought of Berliner Gramophone Company, 


Terms: As per contract. 


1 Spring Motor Gramophone "B"J,978, . 1... . ee oe 3? Bh 25 
Delivered to Harback & Co., Philadelphia. 


“149 
Statemont with said Affidavit. 
CAMDEN, N, J. Feby. 20, 1897. 
No, 2364. 2 “ a 
Nat. Gramophone Co., | Ah 
To Pennsylvania Ratlroad Company, Dr, 





For freight shipped from Pier One, N. Y. mae 
Shipped by Edw. B. Jordan, Way bill No, 2059. Date 2/19, : inne 
Marked, Articles, weight, rate freight 
le P 2/20. 30¢8.Woodwork, $810 22 47S ... eee . 178 | a ee 
Received payment for the Company. 
i 2/22 J. W. BISSETT, W. go 
j : > ne 
; ) Ho ey ee ae 
) Statement with said Affidavit. Oe ‘eg 
| CAMDEN, N. J., Mar. 1, 1897. . Sa oa 
: No 2794. ny 
National Gramophone Co, | Nese be 
Vo Penusplvanta Ratlraad Company, Dr, ik Sb 2 
| : Sey eee 
For freight from Pier one, N. Y. Nie Bete 8 yo 
Shipped by Edw, B, Jordan, Waybill No, 2437, Date 2/27, | Re eat 
oe 12 crates Wood Work, ..... iss Cea SO 6 Oe OC BIRG : i a: 
. ; BN. 
| Received payment for the Company, ar 
| | J. W. BISSETT, W. ta, 
3/1/1897. | a 
c 
nae 
: 
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Statement with said Affidavit. 
No, 30.44, 
CamMpeEn, N. J., Mar. 5, 1897. 
National Gramophone Co, 
To Pennusyloania Railroad Company, Dr. 
For freight from Pier One, N.Y. 
Shipped by Edw. 1. Jordan, Way-bill No, 2670, Date 3/4 
weight rate freight 
+ Crate: WOGUWONK 4.94 cane Sree sae eee 22 .29 29, 
Received payment for the Company, 
J. W.. BISSELT, .W., 
3/5/1897. 


ae ee 


Letter with said Affidavit. 


PILADELPHIA, Pa, March 18th, 1897. 
National Gramophone Company, 874 Broadway, New York. 
GENTLEMEN :—\Ve are in receipt of your postal card 
directed to Mr. Parvin in reference to check due on the rgth. 
Mr. Parvin will answer in person to-morrow, when he will be 
in New York. | 
Respectfully, 
BERLINER GRAMOPHONE Co. 
SMITH. 


Letter with said Affidavit. 
PHILADELPHIA, PaA,, Mar, 20th, 1897. 
National Gramophone Company, 874 Broadway, New York. 

GENTLEMEN :—Herewith please find bill No, 62 brought 
back by our Mr, Parvin for explanation, the same you will 
find attached thereto in red. 

As the writer understands this Mr. Owen gave orders to 
Mr. Clark to send the machines that Mr, Johnston might 
order. By calling Mr. Owen's attention to this matter he 
will be able to give you more definite information. 

Respectfully, 
BERLINER GRAMOPHONE Co, 
SMITH. 


_(Enclosure.) 
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Letter w 
Pri 
National Gramophone ( 

GENTLEMEN :—Thie \: 
conversation had wit) 
as to the number or ord 
been done where orders hh 
many orders having been 
ber thereto, if any have 
reason. 

Would sugeyest that ; 
usual order form, and if 1 
It is natural that we shor 
each end, 


Letter v 
Di 
National Gramophone Co: 

GENTLEM"N :—We ar 
records, and have order: 
Duranoid Manufacturin: 
the following numbers, 2 
we have no matrixes of 
the 17th of February. 

We note what you say 
311, as we have no ma 
notified. 

The numbers which 5 
having received any of, 
in reference to so presun 
quickly as possible, wit! 
which we have no matri> 

Res, 
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Letter with said Aflidavit. 


PHILADELPHIA, PA., Mar, 20th, 1897. 

National Gramophone Company, 874 Broadway, New York. 
GENTLEMEN :—The writer desires to state in reference to 
conversation had with our Mr. Parvin by your Mr. Nodick 
as to the number or orders reccived on bills. The same has 


f= OTT IS Ly 


itl : been done where orders have been given with numbers thereto, 
29. many orders having been received by letter without any num- 
‘ ber thereto, if any have been omitted it has been for this 
W. reason, 
4 Would suggest that any order given should come on the 
usual order form, and if necessary confirm the same by Ictter. ( 
It is natural that we should wish as little work as possible at 
each end. 
897. Respectfully, ‘ 
ay BERLINER GRAMOPHONE Co. 
eth. ee SMITH, 
will be 


a 


1897. the following numbers, 2, 25, 305, 125, 984. These numbers 
York. we have no matrixes of, and you were so notified by us on 
brought the 17th of February. 
you will We note what you say in reference to cancelling order Na, 
} 311, as we have no matrixes of that number you were so 
irders to notified, , 
might The numbers which you mention on order as yet not 
éwer he having received any of, we have notified the Duranoid people 
in reference to so presume they are rushing them forward as 
quickly as possible, with the exception of number 610 of et 
bi Co. which we have no matrix, : 
ITH, Respectfully, 
| BERLINER GRAMOPHONE Co, 








Letter with said Affidavit. 


PHILADELPHTA, PA., Mar, 22d, 1897. 


National Gramophone Company, 874 Broatway, New York, 
GENTLEMEN :—We are in receipt of your order No. 36 for 

records, and have ordered the same to be shipped from the 

Duranoid Manufacturing Company, with the exceptian of 


SMITH, 


; 
<q? 


| 
| . ’ 
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Letter with said Affidavit. 


PITLADELPHTA, PA, Mar, 22, 1897, 


National Gramophone Company, 874 Broadway, New York. 
GENTLEMEN :—We are in receipt of your order for 100,000 
necdles as per order No. 33 and we have sent the same to 
you, by express as per instructions. 
Bill will follow under separate cover, 





Pee tity Te WOES TC AAP ey et cok ee ee Dore 


will be over here as 
when these matters ca 
to write you now and 
Mr. Johnston tel! 
have a number of new 
cided to use this 
Machines they can | 
our needs, but if they 
ing, it would certainly, 
of sound boxes, so as 


Kespectfully, | | 
least two weeks to ge! 
BERLINER GRAMOPHONE Co. td fine Yemen! 
SMITH It would be at least a 
nie : : commenced. 
\ 
Letter with said Affidavit. 
PHILADELPHIA, Pa, Mar. 22, 1897. 
‘ational Gramophone Company 874 Broadway, New York. 
GENTLEMEN :—We are in receipt of your favor of March | 
20th, in reply to our letter of March 18th, as to the disposi- Letter 
tion of records of orders No. 31 and No. 32 and beg to state P, 


in reply that order No, 31 has been shipped this day as fol- 
lows, § Spring Gramophones and Reeords to D, hk. Myers, 
also order No, 32,—10 Gramophones to Hartz & Bahnsen 
Co, 

(Not Signed.) 





*1T50 
Lettor with said Affidavit, 


PHILADELPHIA, Pa, March 22, 1897. 


Wim, Barry Owen, Isq., Aler., National Gramophone Co., No. 


we efeilile 55 em ee its ali a RS 


a Ee 


Wm. Barry Owen, Ls, 
874 Broadway, New 


DEAR SIR :—Refer: 
ordering 1,000 Spring 
ing with you was, th 
would send us a letter 
regarding the extra p 
chines. You have pro 
attention to it to preve 

I presume you have 
firming your understar 


— ates 
i t Union Square, New York City. Awaiting your r ce 
7 DEAR S1IR:—Please do not overlook the fact that for the last 
ad 1000 Machines ordered we have not yet placed the order for 
; horns and elbows, sound boxes or arms. 1 presume that you 
f 
| 
i t 
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437 ; 
; 
will be over here as you expected, to-morrow or next day, 
when these matters can be settled upon, but | think it best 
to write you now and call your attention to it. ) @ 
Mr. Johnston tells me to-day that by to-morrow he will 
have a number of new sound boxes completed, and if it is de- 
aes ! cided to use this new style sound box for the present 1000 
ne Machines they can probably be gotten out fast enough for 
our needs, but if they should require any further experiment- 
ing, it would certainly be necessary to order the present style 
— of sound boxes, so as to prevent possible delay as it takes at 
least two weeks to get the material for these sound boxes and 
Co. it would be at least another week before delivery could be 
H. commenced. . 
Yours truly, ‘ 
BERLINER GRAMOPHONE Co, 
THOS. S. PARVIN, : 
97: 3 
President. 

k. 4 
farch Ses 
isposi- Letter with said Affidavit. 
a PHILADELPHEA, PA., Mar, 22nd, 1897. ey 3 
fyers, Win, Barry Owen, Lisg., Mangr, National Gramophone Con- Sage ae ES 
hnsen 874 Broadway, New York, ay - 

DEAR Sirk:—Referring to your order of the roth inst., ae ; 
| ordering 1,000 Spring Motor Gramophones, my understand- 
| ing with you was, that on your return to New York, you 
would send us a letter confirming our verbal understanding, 
rent regarding the extra prices you are to pay for this lot of ma- 
| chines. You have probably overlooked this, but I call your i 
attention to it to prevent any possible misunderstanding, 

897. I presume you have written to Mr, Johnston as agreed con- 

1. Vo, firming your understanding with him, 

. Awaiting your reply, [ remain, 


~ *44%< 


Yours truly, 
BERLINER GRAMOPHONE Co, 
THOS. S, PARVIN, 


President. 
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Letter with said Affidavit. 


Mcn, 23rd, 1897. 
Berliner Gramophone Couipany, Phila, Pa. 

GENTLEMEN :—In relation to our letter ordering 1000 
motors, we have to say that according to the understanding 
with your Mr. Parvin and Mr, Johnston, we release you en- 
tirely from the clause relating to the royalty that might be 


that the three of us 
box, 


charged Mr, Johnston by Mr. Montross. We have arranged Staten 
the matter with Mr. Johnston so that it may not effect the 
Berliner Co, | 


Yours very truly, 


NATIONAL GRAMOPHONE Co. 


Letter with said Affidavit. 


National Graimopho 
Bought of / 


Terms: As per contra 
Shipped by Duranoid 


50 7/f Records No. 188 \ 


Mc. 23rd, 1897. Sor testing purp 
Berliner Gramophone Co., Phila, Pa, 
GENTLEMEN :—In answer to yours of the 22nd inst., would 
say that we send you the horn by express to-night, which we 
would like to have ordered for the 1000 machines, This will 
be the brass horn including the clbow, Staten 


By arms, we presume you mean the wooden arm, 

According to our conversation with Mr. Clarke, the arm was 
to be furnished by Sheip for a fixed price, and we understand 
that the order has been given for that. This must have been 
so, as the price was 41 c. while the price he had already 
offered to make the machine for was 4oc. We instructed 
him to make the order that way. If it is the nickel arm, we 
presume you will order it as usual, There is no reason why 


National Gramopho 
York, 


GENTLEMEN :—T 
42 matrixes among 
Gaskin, No. 418. 


you should not. | 1689—995 Z—16096 Z— 
As to sound boxes, we have written you, If you think it ere ae 

neccessary for our protection you might order 250 or 300 of sem ne ATA 

these boxes, but we are assured by Mr. Johnston, that if he Ver 

received an order within two or three days that he can get : 

them in time for the machines. We have advised Mr. Ber- 

liner to call you up by telephone in relation to this matter, so 
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that the three of us may get at something definite on this 


box, | 
Yours very truly, 
NATIONAL GRAMOPHONE Co. 


Statement with said Affidavit. 


PHILADELPHIA, Pa,, Mar. 24th, 1897. 
National Gramophone Co., 
Bought of Berliner Gramophone Company, 


Terms: As per contract. 
Shipped by Duranoid Co. Mar, 23/97 to Phila, 


50:97" Records No, 188 YY... es 
for teshiug purposes. 


a: + + of -# | 


Statement with said Affidavit. 


Wasntncron, D. C. Mar, 26, 1897. 


National Graniophone Company, No, 874 Broadway, New 
York, 


GENTLEMEN :—To-day we send to Duranoid the following 
42 matrixes among which, is the baking powder song by 
Gaskin, No, 418, 

1689—995 Z—1696 Z—1688—1684—995 Y—1633 Y—1681—1701—915 Y— 
1679—1678—423 Z—421—1706—994 X—-1683—1682—1691—1701 Z—1714— 
1704—419—669—1715—1633 Z—1685—1625 Z—1686—1709—422—1687— 
1690—1699—1677—1717—418—-670— 1605 A—1674—1680—1676. 

Very respectfully, 


BERLINER GRAMOPHONE Co, 
Per DARBY, 
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Letter with said Affidavit. 


PHILADELPHIA, Pa., March 25th, 1897. 
National Gramophone Company, 874 Broadway, New York. 
GENTLEMEN :—We bee to acknowledge receipt of check 
for one thousand dollars ($1,000.00) under date of March 
24th, same to be placed to the credit of Frank Seaman con- 
tract. 
Thanking you for the same, we remain, 
Respectfully, 
BERLINER GRAMOPHONE Co, 
SMITH. 





Letter with said Affidevit. 


PHILADELPHIA, Pa,, March 27, 1897, 

National Gramophone Company, 874 Broadway, New York, 
GENTLEMEN :—We have this day received you the book of 
instructions for the Spring Motor Gramophone, as per your 

letter of March 26th. 
Nespectfully, 

BERLINER GRAMOPHONE Co, 

SMITH, 


Letter with said Affidavit. 


PHILADELPHIA, Pa, March 29, 1897. 
National Gramophone Company, 87g Broadway, New York, 
GENTLEMEN :—We beg to acknowledge the reccipt of 
check under date of March 27th, for twenty-five hundred 
dollars, ($2,500.00). We have placed same to the credit of 
the Frank Seaman contract, 
Thanking you kindly for the same, we are, 
Very respectfully, 
BERLINER GRAMOPHONE Co, 
W. J. ARMSTRONG, 


Treas, 


BS, 
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Statement 


Prt 
Order 3965. 


National Gramophone 
Bought of 


~ Terms as per contract, 
Shipped to S. W, Sellars 


Mar. 24, 1 Spring Gramop! 


Del'd to G. W. Sellars a: 
box, Owens price given Se! 


Letter 


National Gramophone | 

GENTLEMEN :—We 
hand at this date 56c 
attention and send us : 
plete your order for m: 
are shipped, 


Letter 
P 


National Gramophone 

GENTLEMEN :—We 
five Spring Motor G 
Penoyer Company, ¢ 
attention. 
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Statement with said Affidavit. 


PHILADELPHIA, Pa, March 31st, 1897. 
Order 3965. 


National Gramophone Co., 
Bought of Berliner Gramophone Ca., 


‘Terms as per contract. 
Shipped to S. W, Sellars of Sheip & Co., Philadelphia. 
Mar. 24, 1 Spring Gramophone B. No. 9730... - +... + eo 10,25 


Del’d to G, W. Sellars as per order of W. B. Owen, Sellars furnishing 
box, Owens price given Sellars was $15.00. 


Letter with said Affidavit. 
PHILADELPHIA, Pa., April 2, 1897. 
National Gramophone Company, 874 Broadway, New York, 
GENTLEMEN :—We beg to notify you that we have on 
hand at this date 560 decalcomanias, kindly give this your 
attention and send us some as we have not sufficient to com- 
plete your order for machines, send bill for same when goods 
are shipped, 
Respectfully, 
BERLINER GRAMOPHONE Co, 
SMITH. 


Letter with said Affidavit. 


PHILADELPHIA, Pa,, April 2nd, 1897. 
National Gramophone Company, 874 Broadway, New York. 
GENTLEMEN :—We are in receipt of your order No. 56 for 
five Spring Motor Gramophones to be shipped to Phipps, 
Penoyer Company, Saginaw, Mich., same will have our 
attention, 
Respectfully, 


BERLINER GRAMOPHONE Co. 
SMITH. 
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B Hes 
Letter with suid Affidavit. 


PIILADELPHIA, PA., April 3rd, 1897. 
National Grantophone Campany, 874 Rroadway, New York, 

GENTLEMEN :-—We are in receipt of your favor under date 
of April and, enclosing several bills for correction. 

inclosed herewith please find bill No. 107 corre¢ted, bill 
No, 128 which you ask for corrected prive, we have no cor- 
rections to make on same, the Spring Motor was delivered to 
Mr, Sellars with the exception of being placed in another 
box made by himself for his particular use the box that 
belongs to the motor is here, This was a personal arrange- 
ment made by Mr. Owen, of which we know nothing. 

As to bill No, 94 the error was made in stating that the 
goods were shipped to New York, when they were shipped 
to Philadelphia for testing purposes which is marked thereon 
these were used in testing machines and sound boxes, 

As to bill No. 93, such number was omitted or dropped in 
making out bills, and they will run No, 92 to No. gq, there is 
no number No. 93. We would likewise call your attention 
when going over your accounts you will find two bills num- 
bered No, 123 this is purely a clerical error. 

Respectfully, 


BERLINER GRAMOPHONE Co. 
SMITH. 


Letter with said Affidavit. 


PHILADELPHIA, Pa,, April 6th, 1897. 


National Gramophone Company, 874 Broadway, New York, 
GENTLEMEN :—Enclosed herewith please find itemized 
statement for the month of March, 1897, also a summary of 
the same, showing the balance for the March account due us 
$10,832.58, 
There are several bills of records which you sent us which 
have not been placed on the March account, both as to debts 
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and credits, they will follow ii 
we get the proper bills from t! 


Respec 


Enc. 


Letter with 


Berliner Gramophone Co, P/. 

GENTLEMEN :—About bill 
after all records which are use 
a part of your incidental ch: 
purely to manufacturing acco 
on our part to have records \ 


billed in that way. 
* 





As to bill No, 128, we wou 
of same, the box at the regi 
this, we will place it to your 
this box is on hand, and that 
spring motor. We have ma 
because of his furnishing his 
commodation, which, by the 
parties concerned. 

Yours very truly, 
NATION 
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GENTLEMEN :—We beg 
your check for one thousand 
the credit of the Frank Sean 
Thanking you for the sam: 
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and credits, they will follow in the April-account, as soon as 
we get the proper bills from the Duranoid Company. 


Respecttully, 
BERLINER GRAMCPHONE Co. 
|| 
Enc. SMITH. 


; Letter with said Affidavit. 


APRIL 6th, 1897. 


Berliner Gramophone Co., Philadelphia, Pa. 

GENTLEMEN :—.About bill No. 94, we would say that here- 
after all records which are used for testing purposes should be 
apart of your incidental charges, and charged plainly and 
purely to manufacturing account. I[t will avoid any confusion 
on our part to have records which are used for this purpose 
billed in that way. 

IES 

As to bill No, 128, we would ask you to credit on account 
of same, the box at the regular price—when you have done 
this, we will place it to your credit. There is no doubt that 
this box is on hand, and that it is all ready to receive another 
spring motor, We have made a special price to Mr, Sellars 
because of his furnishing his own box, and as a matter of ac- 
commodation, which, by the way, is for the benefit of all 
parties concerned, 

Yours very truly, 
NATIONAL GRAMOPHONE CoO. 


Letter with said Affidavit. 


PHILADELPHIA, Pa., April 14, 1897. 


National Gramophone Company, 874 Broadway, New York, 
GENTLEMEN :+We beg to acknowledge the receipt of 
your check for one thousand dollars, ($1,000.) to be placed to 
the credit of the Frank Seaman contract. 
Thanking you for the same, we are 


Very respectfully, 
| (Not Signed.) 
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Letter with said Affidavit. 


PutLADELPITA, Pa, April 17, 1897. 
National Gramophoue Company, 874 Broadway, New York, 
GENTLEMEN :—I[tnclosed herewith, please find letter of in- 
quiry from John Pearce, Flamilton, Ontario, 
Kespectfully, - 





BERLINER GRAMOPHONE Co. 
SMITH. 


Enclosure. 


Letter with said Affidavit. 


APR, 21st, 1897. 
Mess, Berliner Gramophone Co, Philadelphia, Pa, 

GENTLEMEN :—Our Mr, Owen informs us that you have 
not received any books of instructions from us. We beg to in- 
form you that on March 26th, we shipped you about 2000 
and on March 27th, we received a letter from you, sent by 
your Mr. Smith, stating you had received this shipment. 

We beg to state that today we have forwarded you about 
2000 more books of instructions, which we trust will not be 
lost in transit, or in your factory. 

Yours very truly, 


NATIONAL GRAMOPHONE COMPANY. 


— a 


Letter with said Affidavit. 


PHILADELPINA, PA., April 27, 1897. 
National Gramophone Company, 874 Broadway, New York, 
GENTLEMEN :—We are in receipt of your favor of April 
26th, enclosing check for three thousand dollars, ($3,000.00). 
The way you have explained the matter is as we wanted it, 
or so very nearly so that we are satisfied. We have placed 


this amount to the credit of the contract with Mr. Frank 
Seaman. 
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As we did not receive any 
we will as you request, send | 
possible to that number, as w 

We hope to have the plea 
here tomorrow or next day © 
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\ Cou) 


Dictated by T. 5. P, 


Letter wit! 


PHILA 

National Gramophone Comp 
GENTLEMEN :—We are | 
disposition of the five hund 
placed on the machines no 
Mr, Johnson to have these 
one hundred and twenty-five 
Respectf 
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Letter wit 
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GENTLEMEN :—To day, 
the following 21 matrices; 
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As we did not receive any telegram ‘from you yesterday 
we will as you request, send you fifty machines, or as near as ; 
t 


possible to that number, as we can get out to-day. 
We hope to have the pleasure of seeing your Mr. Owen 


here tomorrow or next day as intimated, 


Yours truly, 
BERLINER GRAMOPHONE Co, . 
SMITH, 


Dictated by T. 5. P. 


Letter with said Affidavit. 
PHILADELPHIA, PA,, May 3rd, 1897. 

National Gramophone Company, 87g Broadway, New York. 

GENTLEMEN :—We are in receipt of your favor as to the 
disposition of the five hundred Johnson Sound Boxes to be 
placed on the machines now being made, we have ordered : 
Mr. Johnson to have these boxes ready, also to brass plate Woy, i 
one hundred and twenty-five of the same. 








Respectfully, ; 
BERLINER GRAMOPHONE CoMPANY. Pie 
SMITE iy * PEERS Saab ete 
| Bs Eek, 
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lY, Letter with said Affidavit. Ti; 
| WasuHincton, D, C,, May 4, 1897. 
National Gramophone Company, 874 Broadway, New York, 
| | Nov ¥ 
'97. GENTLEMEN :—To day, we send to the Duranoid people 
York. the following 21 matrices: | ae ain 
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Letter with said Affidavit. | — 
PHILADELPHIA, Pa,, May 4th, 1897, | Letter wi 
National Gramophone Company, 874 Broadway, New York. | Wa: 


GENTLEMEN :—You will be kind enough to send to Mr. 
Goldsmith one of our directors, and also chairman of the 
secutive Committee, of this Company, at No. 434 Market | 
Street, one of your latest catalogues. Mr. Goldsmith is very | 
\ 
| 


National Gramophone Co. 
GENTLEMEN :— To-day 
the following matrices :— 
24 Y 42 Y 474 149¥ 
684 731 820 820 1352 I: 
1563 1565 1506 1567 156 


anxious to receive this as he desires to get a number of 
records, and we would request that you give this the usual 
prompt attention that you give all the requests that we make 


Ver 
to you, | 
Kespectfully, ) 
BERLINER GRAMOPHONE Co, } 
! SMITH. | 
i) | Letter wi 
Letter with said Affidavit. 


PHIL 


PHILADELPHIA, Pa., May 7th, 1897. National Gramophone Ca. 


National Gramophone Company, 874 Broadway, New York. GENTLEMEN :—We hav 
GENTLEMEN :—We beg to acknowledge receipt of your ing us that you have retui 
check for three thousand dollars ($3.000,00) handed to us by | number of records for whi 
Mr, Owen yesterday P. M., which we have placed to the mary thereof, making a 
credit of the Frank Seaman contract. fifty, In reply we beg to 
Respectfully, a credit memorand um fro 
BERLINER GRAMOPHONE Co, that they have received { 
iu | SMITH. , credit of fourteen dollars. 
7 Te oeae have placed to your oO 


Letter with said Affidavit. 


PHILADELPHIA, Pa., May roth, 1897, 
National Gramophone Company, 874 Broadway, New York, 
GENTLEMEN :—We note your instructions as to the filling | 


Letter w 
of orders for Messrs. Harback and Company, and will com- Bint 
ply with the same. 

ay Respectfully, : National Gramophone Co. 
} BERLINER GRAMOPHONE Co. ‘ GENTLEMEN :—We are 
; SMITH. inst., enclosing several or 
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| Letter with said Affidavit. 
Wasuincton, D, C., May 11, 1897. 
National Gramophone Co., 874 Broadway, New York, N. Y. 
GENTLEMEN :—To-day, we send to the Duranoid people . 
| the following matrices :— 
24 Y 42 Y 47 Z 149 Y 228 X 261 631 X 682 683 683 2 
684 731 820 826 1352 1355 1356 1361 15042 1561 15612 
1563 1565 1566 1567 1569 1570 1725. 
: Very respectfully, 
| BERLINER GRAMOPHONE Co. ; 
| Per DARBY, ‘ 
Letter with said Affidavit. 3 $ 
PHILADELPHIA, Pa,, May 14th, 1897. 
| National Gramophone Co., 874 Broadway, New York. ‘5 
GENTLEMEN :—We have your favor of May 13th inform- 
ing us that you have returned to the Duranoid Company a 
number of records for which you wish credit, giving a sum- to pergh 2 
‘i mary thereof, making a total number of two hundred and Biplane cat 
fifty. In reply we beg to say that we have this day received ; petal Els 
a credit memorandum from the Duranoid Company, stating ba Phat Samlt Aine 
; that they have received from you 246 Records and giving : piel ste Neck," 
| credit of fourteen dollars and fourteen cents, ($14.14) this we o airy “nag 
j have placed to your credit. 3 ; e. 
. Respectfully, , - 
BERLINER GRAMOPHONE Co. | ara 
! | SMITH. 7 a 
7 B : ? ' iy pat 
Letter with said Affidavit. rey 
Vas 
PHILADELPHIA, Pa., May toth, 1897. f 
National Gramophone Co., 874 Broadway, New York. ! Winer pi 
GENTLEMEN :—We are in receipt of your favor of the 18th é a 
inst., enclosing several orders for the shipment of Gramo- . 
+" 
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phones also notifying us that you have sent records to be 
packed with same, we will ship as per your orders without 
delay and would state that the records have been received 
but freight was not prepaid as per previous arrangement. 
Iespectfully, 
BERLINER GRAMOPHONE Co. 
SMITH. 


Letter with said Affidavit. 


PHILADELPHIA, Pa., May 26th, 1897. 
National Gramophone Co., 874 Broadway, New York, 
GENTLEMEN :—Enclosed herewith please find letter from 
Roy Knabenshne, Bryan, Ohio, and a postal card from H. A, 
Barshinger, Red Lion, Pennsylvania, to whom we have sent 
one of your catalogues and requested him to order direct 
from you. 


Respectfully, 


BERLINER GRAMOPHONE Co, 
SMITH. 


Enclosure. 


Letter with said Affidavit. 
PHILADELPIDA, PA, May 28th, 1897. 


National Gramophone Company, 874 Broadway, New York. 
GENTLEMEN :—-Ienclosed herewith please find letter from 
John A. Madgwick, Dominica. 
Respectfully, 


BERLINER GRAMOPHONE Co, 
SMITH. 


Enclosure, 


Letter with said Affidavit. 


WASIIINGTON, D.C., May 209, 1897. 
National Gramophone Company, 874 Broadway, New York, 
NV, -Y. 
GENTLEMEN :—To-day we sent to the Duranoid people 
the following 31 matrices :— 
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254Z 328 379 3812 38 
459 Z 462 495 496 497 40! 
1362 X 1363 1364 1305 13! 
1729 1727. 

In answer to your letter © 
order referred to was dated 

Please send here to this 
Box for Mr. Chapman. 

Very resp 
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GENTLEMEN :—We are 
29th, notifying us of ship: 
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s tO De ) 254% 328 379 381 Z 383 3832 450 NX 457 VY 4582 ; 


| 459 Z 462 495 496 497 498 499 537 WV 537 X 687 688 
eceived 1362 X 1363 1364 1365 1366 1367 1505 Z 1508 Z 15107 | 
1729 1727. | 
In answer to your letter of May 28th, would state that the 
3 Co. "4 order referred to was dated May 3rd instead of May sth. ; 
Please send here to this office one new Johnston Sound 
Box for Mr. Chapman. 


Very respectfully, 
97. | BERLINER GRAMOPHONE Co. 
| Per DARBY. : 
otha ee ie , 
ae Letter with said Affidavit. ‘ 
e sent | PIILADELPHIA, Pa., May 31st, 1897. 
direct | National Gramophone Company, 874 Broadway, New York. j 
| GENTLEMEN:—We are in receipt of your favor of May 
2oth, notifying us of shipment of several machines for re- pb Ay 
E Co. pairs, same will be given attention upon receipt and we would Bs Jot. 
H. | likewise call your attention to the fact that we wrote you 3 
several days ago on the matter of Myr, Johnston’s repairing dept . 
| and the claim we made for same and his refusal to accept any , ARMS 
¥ more machines for repairs until the matter was adjusted, we j A Canes 
7. | also asked you in the same letter your wishes in the matter, \ ho vi ots th 
bork. | | Respectfully, Tie Neer 


from BERLINER GRAMOPITONE Co, ioe , ste : ‘e 
| SMITH. | | 
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AFFIDAVIT OF FRANE A, CRANDALL. 


Usxrren Stratres Crreurr Court, WESTERN DISTRICT OF 
VIRGINIA, 


IN KOUITY. 
rank Seaman, Plaintiff, 
Vs. 
Berliner Gramophone Company, Defendant, 


STATE OF NEW YORK, 
Ciry anp County or New York, 


A's 


Frank A, Crandall, being duly sworn, deposes and says that 
he is manager and in charge of the business of the Universal 
Talking Machine Company on Broadway, referred to in the 
affidavit of O. D, LaDow, verified herein on the 18th day of 
September, 1900. 

Deponent further says that in behalf of said Universal 
Talking Machine Company, he entered into a contract with 
the National Gramophone Corporation whereby his said 
company should sell at such store, gramophones and gramo- 
phone voods, and should advertise and exhibit the same; and 
that, in consideration of such contract the National Gramo- 
phone Corporation undertook to pay the rent of the said store, 
and that the affidavit of said O. D, LaDow verified herein to 
that effect, is true. 

Deponent further says that he has always been in charge of 
said store, and that inquiries have never to the knowledge of 
the deponent been referred to the complainant, Frank Seaman. 


FRANK A, CRANDALL, 


Sworn to before me this 18th day of September, 1900. 


FRANK COCIIRANE, 
4 Notary Public. 
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AFFIDAVIT OF EMIL MODICK. 
Unitep Srares Circurr Court, WESTERN DISTRICT OF 
VIRGINIA, 
| IN EQUITY. 
Frank Seaman, Plaintiff, 
: 
| ; 
vs. 
s that : jas 
pee | Berliner Gramophone Company, Defendant. ‘ 
n the : " : : 
oe ae STATE OF New York, 
y Ciry AND County Or NEw YORK, 
iversal Emil Modick, being duly sworn, deposes and says that he 
Soevith is a bookkeeper in the employ of the National Gramophone cope! 
is said Corporation, and is familiar with its expenditures ; that he has i; 
gramo- read the affidavit of O. D, LaDow verified hercin on the 18th 
e; and day of September, 1900, and that the statement therein con- ee 
Framo- tained as to the expenditure of fifteen thousand dollars in ad- Re bee 
I store, vertising Gramophones during the months of November, eo Teg 
‘rein to | December and January, 1899 and 1900 respectively, is true, : tty 
| EMIL MODICK, it) 
wrge of . cH 
edge of Sworn to before me this 18th of September, 1900, ae 
ecaman, ie kre od 
3 FRANK COCHRANE, Re 
iLL, Notary Public, ey 
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AFFIDAVIT OF WM. A. 8S. CLARKE. 


Unrren Strares Circurr Court, WESTERN: DISTRICT OF 


ie 


VIRGINIA National Granzoy 
City. 
IN EQUITY. | GENTLEMEN ; 


After considerati 
contract or agree: 
are adjusted to o1 





Frank Seaman, Plaintiff, 


nl 


vs. I would call yor 

| | . 

mae reat deal of fric 

Berliner Grautaphoue Company, Defendant. 6 ; 

SROEACOE PONY HF territory that has 

: . | as from the larger 

STATE or NEw YORK, - ion within a reaso 

City ann County or New York, 3 

| 


William A. S. Clarke, being duly sworn deposes and says 
that he ts, and for over eighteen months last past, has been 
manager in charge of the business in the general offices of the 
National Gramophone Corporation : | 


Le 

That defendant's affiant, Frederick G. McLane never had 

a desk or used a desk in the office of the National Gramo- 

phone Corporation, but that he was employed upon the road 

and not in said office, 

| Deponent further says that he had charge of the employ- National Gramop 
ae ment of the said McLane and that he was conversant with GENTLEMEN 
\ Se the annexed correspondence wherein and whereby said Mc- . | partment IT mak 
“ -Lane endeavored as late as August, 1900, to re-enter the em- expenscs for the 


ploy of the National Gramophone Corporation; that the ) Salary per week... , 
original letters from said McLane and duplicate copies of Expenses, 
those sent to him are in possessian and ready to be produced 


to the court, copies of Which are hereunto annexed and made Payal vrieee 

a a part hereof. I would not be 

. WM, A. 5S. CLARKE, the salary I hav 
a | Si 

; f agreement of ful 

7 . | Sworn to before me this 18th day of September, 1900. the fact that I y 


| FRANK COCHRANE, 
Notary Public. 
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Letter with said Affidavit. 


New York Crry, Aug. 22nd, 1900. 


National Gramophone Corporation, 874 Broadway, New York 

City. 

GENTLEMEN :—Your favor of the 20th at hand and _ noted. 
After consideration have decided to drop the matter of a 
contract or agreement if the other terms asked in my Ictter 
are adjusted to our mutual satisfaction. There is one matter 
{ would call your attention to and one that has caused a 
great deal of friction in the past, and that is the small poor 
territory that has been given me, and the same results expected 
as from the larger and richer ones. May I have your decis- 
ion within a reasonable time ? 

Respectfully yours, 


(Signed) F, C, MCLANE. 





— 


Letter with said Affidavit. 
(Copy.) 
New York, N. Y. Aug. 16, 1go0, 


National Gramophone Corporation, 

GENTLEMEN :—As per the instructions of the wholesale de- 
partment I make the following estimate of my salary and 
expenses for the following year, by the week— 


BOOTY OP WEEKS cay hk oe Se ea STS es + x x yx 24600 
SERIO eo og ty LRN Bic t qulw eat ate tee, ay Stee leele ee 30 00 
AT eas ee ce et occ ed we ee ee eee eR » eux Pee 00 
———_ 

I would not be satisfied to start again on the road under 
the salary I have heretofore received, nor without a written 


agreement of full salary for the year through, Considering 
the fact that I was laid off through no fault of my own, I 
consider that it would be no more than right, that my salary 
be paid me for the time that I have lost. 
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quests or offers were tale 


Taking into consideration the unvarying kind and just | 
r to your attcution, L must 


ie 








treatment that T have always received from Mr, LaDow, I feel is nae: 
that it is no more than right that I put the whole thing the company, I consi 
clearly before you and make no arrangements for the coming should have at least bee: 
yeni until] ret your decision, the case OVE OS I do » 
As tamin receipt of two good offers and must give an answer | Hopper in such matters 
to them within a few days, I would appreciate an early reply case between themsely 
from you. that I have not been us 
Ls Kespectfully yours, you fora recommendat! 
| (Signed) F, C. McLANE, | ie 
| | 
| 
"i55°> | 
| Lotter with said Affidavit. : Letter 
; (Copy.) | 
| | piuseenilaiaie hans | W.T. H.—E.H. B. 
: Mr, F.C. McLean, cla F. Lyman Browne, 241 Broadway, City, 


B DEAR Str:—Your letter of the 16th is at hand. One 






. 
ae a ee 


. : c a 
—S- ie see Ss We SS pe 
. . 2 


stipulation which you make prevents our giving your proposi- 
tion serious consideration, and that 1s, that you require a 
written agreement for full salary for the year through, It is 
contrary to our custom to make yearly contracts with our 
salesmen. 
Very respectfully, 
(Signed) NATIONAL GRAMOPHONE 


CORPORATION, 
W.T. H.—E. 


Mr, O. D, LaDow, 874 Broadway, New York City, 
DEAR S1r:—Your Mr. Clark has given me your answer 
to my letters of recent date and inasmuch as none of my re- 





Mr, F.C, MacLean, 2, 

Dear Str :—Your 
Secretary and Genera’ 
referred to the writer, 
cline to enter the emp 
the writer understand 
and the present situ: 
you to re-enter our ¢1 
that you have been u 


‘a | } not believed in your | 

Letter with, said Affidavit. imagined we did, and 

ES " (Copy.) we are not inclined tc 

* sideration, 

241 BROADWAY, Very tr 

New York City, Aug. 24, 1900. N 
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| quests or offers were taken up, or I firmly believe even called | 
to your attention, [ must decline to enter the employment of 
the company. 1 consider in a matter of this kind that I 
should have at least been allowed to have seen you and talked 
the case over, as I do not recognize cither Mr. Clark or Mr. 
Yet they seem to have settled the 


To put the case plainly | consider 
May I trouble 


Flopper in such matters. 
case between themselves, 
that [ have not been used right in any way. 
you for a recommendation ? 

Respectfully yours, 


(Signed) F, C, MAcLEAN. 


ee eee ~ mee 


Letter with said Affidavit. 


| (Copy.) : 


W.T, H.—E.H. B. ae 
AUGUST 28, 1900, : ‘SF ui 


Mr, F.C. MacLean, 241 Broadway, City, 
DEAR SirR:—Your letter of the 24th addressed to the Bisa 
Secretary and General Manager of this Corporation has been Fat 
referred to the writer, in which you state that you “ must de- 
cline to enter the employment of this Company.” So far as PE oe: 
the writer understands your several recent communications is ies 8 
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~ 
“ed 
cA 
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and the present situation, no invitation has been extended 
you to re-enter our employ. You might as well understand 
that you have been under suspicion for some time. We have 
not believed in your protestations of loyalty, as you may have 
imagined we did, and for this more than for any other reason, 
we are not inclined to give your various proposals serious con- 
sideration. 
Very truly yours, 


NATIONAL GRAMOPHONE CORPORATION, 


Asst. Treasurer, 
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AFFIDAVIT OF SAMUEL FORD. 


IN THE CrrcuITt CourT OF THE UNITED STATES IN AND 
FOR THE Wesrern Districr oF VIRGINIA. 


IN EQUITY. 
Frank Seaman, Plaintiff, 
against 
Perliner Gramophone Company, Defendant. 


DistTRICT OF PENNSYLVANIA, 
CITY AND COUNTY OF PHILADELPHIA, > ss -— 
STATE OF PENNSYLVANIA, 


Samuel Ford, being duly sworn according to law, deposes 
and says: that he resides at No, 904 Susquehanna Ave., in 
the City of Philadelphia and State of Pennsylvania. 

Deponent avers that he was the first subscriber to the 
capital stock of the Berliner Gramophone Company, the de- 
fendant in the above entitled action, and that he has been 
continuously, from the organization of the company until the 
present time, a steckholder in the aforesaid Berliner Gramo- 
phone Company. 

Deponent furthermore avers that at divers times, and usu- 
ally at the general offices of the aforesaid company, in the 
City of Philadelphia, Penna., and more notably during the 
year A. D. 1897, and the earlier part of the year A. D, 18698, 
he held conversations with Thomas S. Parvin, the President 
of the Berliner Gramophone Company, with reference to the 
general condition and prospects of the aforesaid company. 

Deponent furthermore avers that at the conversations 
above alluded to frequent references were made from time to 
time, by the Deponent to the aforesaid Thomas S, Parvin, 
and by the said Thomas 5S. Parvin to the Deponent to the 
contract between the aforesaid Berliner Gramophone Com- 
pany and the plaintiff in the above named action, namely, 
Frank Seaman, 
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Deponent furthermore avers that the aforesaid Thomas §, 
Parvin was personally present when he, the Deponent, vigor- 
TATES IN AND ously opposed the execution of the aforesaid contract with 
IKGINIA. the said Seaman, and well knew of his, the Deponent’s un- 
| ' favorable attitude toward the policy of selling the output of 

the defendant company in any other manner, than direct to 
| the trade, and that the conversations as aforesaid relative to 
| the contract, were always free and open on both sides. De- 


ORD. 


ponent furthermore avers that during said conversations the 
aforesaid Thomas 5S. ‘Parvin invariably expressed himsclf as 
dani, | of the belief that the financial interests of the Berliner Gramo- 
phone Company would be better subserved if it conducted 
the business of selling Gram-o-phones and Gram-o-phone 
goods directly, instead of through the licensee, the plaintiff in 
this action, viz., Frank Seaman. 

to law, deposes Deponent furthermore avers that the said Thomas 5. Par- 
ehanna Ave., in | vin at the aforesaid interviews expressed himself as being con- 
lvania. | stantly on the alert for some reason or excuse for breaking the 
bscriber to the : contract in order to regain the business, and as being anxious 
mpany, the de- to take every advantage of any infraction of the aforesaid con- 
t he has been tract on the part of the licensee, to the end above stated. 
Hany until the Deponent furthermore avers that at every interview with 
erliner Gramo- the aforesaid Parvin, at which the above mentioned subject 
was discussed, he, the aforesaid Parvin, invariably gave the 
Deponent to understand that the above mentioned desire to 
regain the business as aforesaid was the dominating policy of 
the said Parvin as President of the aforesaid Berliner Gramo- 
phone Company. 

Deponent furthermore avers that until within a period of 
one week last past he was not aware that any steps had been 
taken toward the revocation of the aforesaid license of the 
Plaintiff, Prank Seaman; or of any other arrangements for 

.*156 
conducting the business of selling the product of the Berliner 
Gramophone Company, independently of the aforesaid license, 
and the aforesaid licensee, through the appointment of a 
general manager and kindred details, 

Deponent furthermore avers that he has been informed 
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within one week last past from an unofficial, but which he 
considers to be 4 reliable source of information, that said con- 
tract has been revoked, and that a general manager of the 
business has been appointed, one Leon IF’. Douglass, 
Deponent furthermore avers that he has not verified the facis 
relative to the revocation of the aforesaid contract ; but that 
he has substantially verified the statement relative to the ap- 
pointment of a manager of the business, through a call at the 
gencral offices of the Berliner Gramophone Company at No. 
424 South roth St, Philadelphia, Penna., when he was met, 
on entering, by a gentleman who inquired of the Deponent 
the nature of his business, and which gentleman, the Depo- 
nent was subsequently introduced to, by an employee of the 
Berliner Gramophone Company as being Mr, Douglass. 


SAMUEL FORD, 


Sworn and subscribed to before me this twelfth day of Sep- 
tember, 1900. 


WAYNE P. F, AMBo, 
[L. $.] Notary Public, 


AFFIDAVIT OF WALDO G. MORSE. 
Cirrcurr Court OF tHe UNITED STATES, WESTERN 
Disrricr OF VIRGINIA, 

Frank Seaman, Plaintiff, 


(ve j . 
i against 


Berliner Gramophone Company, Defendant. 





SOUTHERN District OF NEW YorK, 
Crry AND County oF NEw York, | 
STATE OF NEW YORK, 

| Waldo G, Morse, being duly sworn, deposes that prior to 
. | the bringing of the above entitled action he never but twice 
met Thomas S. Parvin, President of the Defendant, that upon 
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one such occasion in company with Mr, O, D, LaDow and 
Mr. Parker-Smith, and on or about the eleventh day of 
March, 1g00, he called upon said Parvin in Philadelphia, and 
upon the other, he casually met said Parvin in the United 
States Circuit Court room in the City of New York. 
Deponent further says that said Parvin has no other means 
of knowing any facts regarding deponent’s connection with 
the National Gramophone Company, the National Gramo- 
| phone Corporation or the Universal Talking Machine Com- 
pany, than through such interview or through hearsay or 
| inference. And deponent further says that in neither said 
interviews, was any reference made to the connection of depo- 
| nent with any such companies, save only the National Gramo- ; 
| phone Corporation. 
Deponent further says that upon the argument of the mo- 
tion to dissolve the temporary injunction herein in open court 
deponent called for a list of the orders for records alleged in 
the affidavit of Thomas 5S. Parvin to have been filed by the 


| 
| 
| 





defendant herein, wherein said Parvin states that he had re- : | Kiba: 
cently learned that a large proportion of the orders alleged in ie 
the bill to have remained unfiled, had in fact been filed, | tp 
| That such request was made for the purpose of testing the 
| truth of said affidavit, and that upon the production of such . 
orders in open court, it appeared that none of the same which tere E 
| were alleged to have been filed in said affidavit were the same ey Sede ts 
orders which complainant alleges in his bill and supporting % ib “ee | 
affidavits to have remained unfiled, and that said affidavit of pa Cie 
said Parvin was thereupon shown to be absolutely untrue, ‘2 
Deponent further says that he appeared as counsel for the es $a 
National Gramophone Company in a certain matter in the b, Pie (ae 
Supreme Court of Westchester County, in the State of New | he rit 
: York, entitled “In the matter of the petition of Daniel A, iy ey 
Stewart, for an inspection of the books and records of the [FA 2 eat 
ae | National Gramophone Company.” That upon the affidavits ee 
| produced therein in opposition to the prayer of said petition Sass at | 
it appeared that the defendant herein, the Berliner Gramo- 5, ah cr 


phone Company, through its President, was attempting to | SS 
secure an inspection of the books of the said National vs 
Gramophone Company. ? | + 
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That asa part of the proof in said matter original letters 
were produced and made part of said affidavits, the same be- 
ing in deponent’s possession and ready to be produced to the 
Court, as follows: 

“William C. Johnson 

" Tnvesunent securities, 
“65 Wall Street, New York. 


Telephone 48 Broad. 


* NOVEMBER 14th ‘of. 


“41, H, Eldred, Esq., gts West 57th St., New Vork City. 
“DEAK StR:—The national Gramophone Company have 
just forwarded me check for usual monthly dividend on the 
stock purchased from them afew weeks ago; 1 would like 
very much to have you call and sce about it, at your earliest 
convenience, 
‘Yours very truly, 


“W.C. JOHNSON, 
* Dictated.” 


"Parvin & Company 
"Tron & Steel Structural and Ornamental &c. 


*PHILADELPIELA, Oct, 26, 1898, 
Vr, J, LW, Eddread, P.O. Box 162, Madison Sq. Branch, New 


Vork, 

“DEAR Sik:—LEnclosed I beg to hand you New York 
Draft for §315.00, to order of W. C. Johnson, in payment for 
$300.00, par value of stock which you purchased for my ac- 
count, as stated in your telegram of yesterday, and | hope 
you will be able to send me the stock by return mail. 

“If it is in one certificate, | would like to have it changed 
to two certificates of equal amounts. This no doubt could 
be done and the transfers made to-morrow and the two new 
certificates issued in the name of Mr, Johnson, or whoever it 
is you got them from, and by him endorsed on the back, 
dated and witnessed, but leaving everything else on the 
power of attorney blank, so that any other names can be 
inserted, 


é 


“6 ANGE SA i AG TQ B aS A EE a a Teale EEL C2 A RRR RS ee eel a ae ale 


ee a 


Z ee ee 


"Tf however it 1s 
then I would like t 
half, same as descri 


“T think you 
want the signatu 
more of the certii: 
transfer to be show 


That it appearin 
stock in question | 
for Thomas S. Par 
that such applicat 
was denied and th 

That the hearir 
afford the petitic 
affidavits, but the 
tradicted, and co 
ponent consented, 
that said petition 
thereof upon new 
tion was entered 
renewal of the san 


Sworn to before 


Raymond R. Wile 
Research Library 





< 
| : ied iba 
» 4 = a ai! 7” Ba 5 ‘eel, | Hs seay 5 Oh “ 
» eee A pak, i eee ane PLAS Pip deaaky SAME ee SANG Eg ce ee lal pire me dated MART SEEN pa ag hem eters ph etd LE Rca Ret al et Sy * 
' © 8 . \ ; 5 ; 


ad 







| letters 
ame be- 


on the 
uld like 
earliest That it appearing to the Court from such letters that the 
, stock in‘question had been obtained by said Stewart acting 
for Thomas S$. Parvin, the President of defendant herein, and 
ON. that such application was not made in good faith, the same 
was denied and the petition dismissed. 
| That the hearing was several times adjourned in order to 
| afford the petitioner opportunity to con such letters and 
affidavits, but the same were in no wise controverted or con- 
| tradicted, and counsel for petitioner alleging surprise, de- erty * 
i ponent consented, rather than to have further adjournments, “i 
1898. | that said petition be dented without prejudice to a renewal F\ ear 
ich, New | thereof upon new papers, That the order denying such peti- Pe at 
tees ‘ tion was entered the oth day of March, 1900, but that no Be cae 
sw York } renewal of the same has ever been made. 2 REM 
ment for ! WALDO G, MORSE, meth 
r my ac- ain 
| 1 hope | Sworn to before me this 19th day of September, 1900. cA 
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“Tf however it is not in one certificate, but in two or more, 
then I would like to have some one of the certificates split in 
half, same as described above, 

TIS? : 

“T think you understand fully what | mean and that I 
want the signature of the present officers signed to one or 
more of the certificates you send to me and the date of the 
transfer to be shown, 

Yours truly, 


«THOS. S. PARVIN,” 
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Deponent further 
from the Universa! 
what is known as th) 
purchase from 
aforesaid, brackets 
parts being sepa 
foreign trace. 


AFFIDAVIT OF F. M. PRESCOTT. 


Uxtrenp Strares Crrevurir Court WESTERN DISTRICT OF 
VIRGINIA, 


Irak Seaman, Plaintiff, 
VS. 
Berliner Gramophone Company, Defendant. Sworn to before 


Town OF MARRELEHEAD 
County or Essex 5S. 
Srare OF MASSACHUSETTS 


F, M. Prescott being duly sworn deposes that he is an ex- 


port merchant engaged in business in the City of New York. ! AFFID. 
That in the year 1899 he published a catalogue of goods 
which catalogue he sent to countries outside of the United | UNITED STATES 


States for use in same countries for advertising and selling 
talking machines dealt in by deponent. 

That said circular contained an advertisement of the Zon-o- | 
phone together with cut of the same, and that said advertise- | 
ment and cut were put out and produced by deponent wholly | 
upon his own responsibility and for use in his said personal | Berliner G 
trade and business and exclusively without the United States, } 
And further that the same was so produced and published 
solely at the expense of deponent and on his own motion 

et and without consultation in any way with the National Gramo- 
phone Corporation or any officer or agent thereof, or in any 
way or in any such maffher in consultation or conference with 
the plaintiff in this action, Frank Seaman, or on his behalf or 
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County AND ST 
EASTERN DISTR 


George H, Bur 
Milburn, New Je: 
ber of years, eng: 


at his instance or to his knewledge. F goods, such as b 

Deponent further says that William Barry Owen, who the composition r 
makes affidavit for defendant in this action was in consulta- ’ of Gram-o-phone 
tion with deponent but so far from declining to enter into a thoroughly famil 
combination of the talking machine interests, greatly advo- Gram-o-phone re 
cated the same and made toa point and proposition looking tion used by him 
to such combination. o-phone records | 
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Deponent further says, that the goods which he purchased 
from the Universal Valking Machine Company, consisted of 
what is known as the “Spring Motor,” and that he did not 
purchase from said company for his trade, or otherwise, as 
aforesaid, brackets, swinging arms or sound boxes; such latter 
parts being separately purchased by him elsewhere for his 
foreign trade, 

i. M. PRESCOTT, 


Sworn to before me this 12th day of September, 1900, 


Wa. L. GILLEs, 
Justice of the Peace. 


158 - 
AFFIDAVIT OF GEO. H. BURT. 





Unirep States Circuir Court, Western District 
OF VIRGINIA, 


Frank Seaman, Plaintiff, 
VS. 
Berliner Gramophone Company, Defendaiut, 
Ciry or New York, 


County AND Strate or NEw York, + ss: 
EastERN Districr or New York, 


George H. Burt, deposes and says: That he resides in 
Milburn, New Jersey; that he is, and has been for a num- 
ber of years, engaged in the manufacture of composition 
goods, such as billiard balls, poker chips, &c., and that 


the composition referred to is suitable to the manufacture 
of Gram-o-phone records. Deponent avers that he 1s ° 
thoroughly familiar with the composition from which 
Gram-o-phone records are made, and that the composi- 
tion used by him is similar to that from which such Gram- 


o-phone records are made, 
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Depoment avers that during the year 1898 he applied to 
the Berliner Gramophone Company of Philadelphia, the 
defendant in the above entitled action, for opportunity to 
compete with others in the manufacture of the above de- 
scribed records; that in response to his application the 
deponent was requested by the Berliner Gramophone 
Company to come to Philadelphia for the purpose of a 
conference on the subject. 

Deponent avers that he satished the Berliner Gram- 
ophone Company of his ability to produce, both in quali- 
ity and quantity, the Gram-o-phone records needed by the 
aforesaid company. 

Deponent avers that at the aforesaid conference he sug- 
wested that he, the deponent, would make the aforesaid 
records at a considerably cheaper price than that which 
the Derliner Gramophone Company was then paying to 
a competing concern, and that he was ready to guarantee 
the quality of such cheaper records to be equal in every 
respect to those which the Berliner Gramophone Com- 
pany were securing elsewhere. 

Deponent avers that Thomas S, Parvin, the President 
of the Berliner Gramophone Company, and who was con- 
ducting the nevotiations, demurred to any better price 
hein quoted by the deponent, upon the ground that.a 
lower price than the plaintiff in this action was then pay- 
ing would interfere with the commission which the de- 
fendant in this action was then receiving. Deponent avers 
that Thonims S. Parvin said to the deponent at this inter- 
view that if he expected the business and orders of the 
Berliner Gramophone Company he, the deponent, must 
worl in harmony with him, Mr, Thomas S. Parvin, 

Deponent avers that he then agreed to maintain prices 
equal to those charged by others for Gram-o-phone rec- 
ords, although such prices gave him, the deponent, a larger 
margin of profit than was fairly consistent with the cost, 
and a larger margin of profit than he would naturally 
have expected in a fair and open market. 

Deponent avers that immediately after this interview 
he began receiving matrices from the Berliner Gramo- 
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| phone Company, and the stamping of records therefrom 
for the account of the said company, 
| Deponent avers that upon submitting samples of the 
| records so pressed from the aforesaid matrices, he was in 
receipt of complimentary expressions as to the results, 
from the Berliner Gramophone Company, and that the 
aioresaiul company expressed itself as entirely pleased and 
satished with the records so made by the deponent. 
Deponent furthermore avers that shortly aiter he began 
to make these records, Mr. Emil Berliner, of Washington, 
D. C., the inventor of the Gram-o-phone, appeared at his, 
the deponent’s, place of business in Milburn, New Jersey, 
ug- | and he, Berliner, expressed himself as pleased with the 
aid | results as obtained from the aforesaid matrices,and | began 
ich negotiations for the purchase of the formula of the com- 
to | position contained in such records, and that negotiations 
tee were successfully concluded by the purchase by the said 
ery Eimil Berliner of the aforesaid formula from the deponent. 
pm- | Deponent furthermore avers that for some reason un- 
| known to himself he did not get what he considered to be 
lent | a fair share of the record business of the Berliner Gramo- = 
i phone Company, and that as a final effort in that direction ay ae 
rite | he proceeded to Philadelphia in the company of O. D. ; ; 
Se | LauDow, as representing Mr. Frank Seaman, lor the pur- tat 
day- pose of inducing Mr. Thomas 5. Parvin to increase his ee a 
'de- orders and did, in the presence of the aforesaid LaDow, x 9 
vers agree to cut the prices on the records by twenty per cent. Da 
ter- | under those being paid the then manufacturer of the same ed 
the kind and quality of goods. et 
rust | Deponent avers that notwithstanding this interview, no is 
| increased orders resulted, but that, on the contrary, the es 
lees orders were diminished, and that eventually all matrices bs 
rec- in the possession of the deponent were returned to the mean 
ger Berliner Gramophone Company on its orders so to do, Re oe 
ps | GEO. TH, BURT, 4 
plly Subseribed and sworn to before me this roth day of ald 
a : September, A. D. 1goo. | ~ 
x ; Bettie C, McCuesney, = 4 
| ! [SEAL] Notary Public. e 
i ie 
i : cre 
A 
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AFFIDAVIT OF WM. ._McCOMB. 


Unxiren States Crrcurr Court, 
OF VIRGINIA, 


Western DISTRICT 


rank Seaman, Platntvf, 
against 


Berliner Gramophone Company, Defendant, 


District or New York, l 
City anb County oF New YOorK, 
STATE OF NEW Yor«K, | 


Witham MeComb, being duly sworn, deposes that he 
resides in the City of New York, and has there resided for 
upwards of five years last past. 

That on or about the 20th day of August, 1900, de- 
ponent was approached by one H, A. Tucker with whom 
he had been slightly acquainted for some time, Said 
Tueker stated that he desired to get information for use in 
an attack upon Prank Seaman, and that he believed de- 
ponent had been a client in various matters of Waldo G, 
Morse who incorporated the Universal Talking Machine 
Company. Said Tucker inquired of deponent if he knew 
anything regarding the Universal Talking Machine Com- 
pany and whether Frank Seaman had any interest in it, 
and deponent stated that he did not know anythig about 


these matters. Said Tucker then asked deponent to con- 


rs —— 
fer with said Morse and find out from him without dis- 
closing his object about the incorporation of the Universal 
Talking Machine Company and Frank Seaman’s interest 
in it, and that if deponent would furnish evidence which 
would show such connection said Tucker would pay him 
therefor. 

That deponent knows the circumstances of said Tucker 
and knows him to be impectnious and without funds. 

Deponent further says, that some time during the Win- 
ter of 1897 and 1898, that Waldo G. Morse requested de- 
ponent to assist him in securing letters patent on certain 


’ 


hich ghey 


Pare 


on emptied YE, a3 


Pipe hes 


Se 


ee ee 


a gt a 


coin actuatin; 
used, 
Deponent 
Patent Attor 
Smith to hay 
office, Whe: 
them to si 
he, Morse, 1 
were satisfac 
further says 
range the 1m: 
work was {0 
quainted wit 
for the fees. 
the cost of 1 
phene befor 
Deponent 
introduction 
man for wh 


Sworn to 


AFF 


CIRCUIT | 


Berli 


SouTHERN 
City AND ¢ 
STAT 


P. F. W. 
that he is, a 


Raymond R. Wile 
Research Library 


7 Fe 
2 + 
ay , 








i ; ie ‘oy oh 
nd a ee ait CT al MAP as, ro PET SE tN Neti oe Fi RN aay Repiotes been again dew 4 i Saye ache ut A ted ne hayes ' , 
a 4 a 
i : 
‘ ; 
407 
coin actuating device with which grampphones were to be 
used. | 
Deponent went to the office of one Parker-Smith, a 
Patent Attorney, at No. 29 Broadway, and employed said 
Smith to have a sketch made suitable to file in the patent 
office. When said sketches were complete deponent took 
them to said Morse, and said Morse told deponent that 
! he, Morse, must submit them to Mr, LaDow and if they 
| were satisfactory Mr. Smith should go ahead. Deponent 
| further says that when said Morse requested him to ar- 
range the matter, said Morse stated to deponent that the 
work was for a Mr, LaDow, who deponent was not ac- : 
he : quainted with, and that he, Morse, would be responsible : 
for for the fees. And when deponent informed said Morse 2 
the cost of the work, he consulted with LaDow by tele- 
| de- phone before agreeing to it in deponent’s presence. ¢ 
lom Deponent shortly thereafter met said LaDow upon the ‘ 
aid introduction of said Morse, who stated that he was the foray 
ein man for whom such patent had been obtained. a 
de- | 
G WM, McCOMB. i 
= P : fr “i i et 
we Sworn to before me this 18th day of September, 1900. : ; 
at WW 2 
ie FRANK COCIIRANE, Sth 
re Notary Public. ha iad 
P i . ts es Ae 
pout , TT) J ht gk 
con- AFFIDAVIT OF P. F. W. RUTHER. Bilan bgt 
-— Crrcurr Court or tHe Unirep Starrs, WESTERN Ett fol 
dis- : DISTRICT OF VIRGINIA, ge 
irsal | pails ; Ree 
be Frauk Seaman, Plaintiff, Me 
rest | owe 
. : “ ee A 4 
ich against ieee 
: : pal 
im | ns : ris 
| Berliner Gramophone Company, Defendant. <ch 
Fleet | SouTHERN District or NEw Sar | ie 
City anp County or New York, $s! a 
Vin- 7 STATE OF New York, bi ar 
'de- f . | me 
tain P. F. W. Ruther, being duly sworn, deposes and says cee 
] « ’ ‘" 
: that he is, and since the month of May 1896, has been, a ce 
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clerk in the office of Waldo G. Morse, Esq., attorney for © 


the complainant herein. That while so engaged in the 
olfice of said Morse he became familiar with the various 
matters whieh transpired therein. 

That in or about the month of January, 18908, said Morse 
Incerporated the corporation known as the Universal 
Talking Maehine Company, and deponent assisted hin 
therein. That during such incorporation, and for a con- 
siderable time thereafter, deponent came in contact and 
acquainted with the various parties interested therein, one 
of whom was Mr. Orville D. LaDow, but that during all 
such times, he never met the complainant herein or heard 
his name mentioned in connection therewith, and as far as 
deponent is informed, complainant never was and ts not 
now connected with said Universal Talking Machine Com- 
pany. 


Pp. F. W. ROTHER. 


Sworn to before me this 18th day of September, 1900. 


FRANK COCHRANE, 
Notary Public. 


AFFIDAVIT OF FRANK SEAMAN, 


Unirep States Circuit Court, Western District 
oF VIRGINIA, 


IN EQUITY. 
Frank Seaman, Plaintiff, 
VS, 
Berliner Gramophone Company, Defendant, 
Srate or New York, Le 
City anp County or New York, { *' 


Frank Seaman, being duly sworn, deposes that he is 
the Complainant in the above entitled action, 
That the so-called New York and New Jersey contract, 
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which preceded the contract in suit herein, was carried 
out by deponent under the name “The New York Grain- 
ophone Company, Frank Seaman, Proprietor,” which was 
assumed by him for the purpose of keeping such business 
separate from his advertising business, in which he then 
was and ever since has been engaged. ‘That Thomas 5. 
Parvin, President of the Defendant, was informed of such 
fact, and the paper used by deponent in said business bore 
: the imprint “Frank Seaman, Proprietor.” 

That thereafter a company under said name was incor- 
porated but went out of business upon the organization 
of the National Gramophone Company, and deponent an- : 
nexes hereto a copy of the heading used by him in such : 
| business, 
| That after the incorporation of the National Gramo- 

) phone Company the business of the latter was transacted ; e, 
by properly constituted officers, and that all its acts and Spee teste 
transactions indicated that the same was an incorporated Me Sia 5, . 
company. 

That immediately after the execution of the contract in piiteat§ 
suit, and within the time provided by said contract, de- : top ake Ce 1D! 
| ta ! ponent did advertise in compliance therewith, and in such ei} Satan 
advertising prominently used the word “Berliner” in de- ei Yor 
| scribing Gramophones and Gramophone goods. That de- smi. 
t : ponent likewise used said word long after such time in | Re Ae ‘‘ j 
eT his said advertising, Bo one 
That after the incorporation of the National Gramo- Wii Ps 

: phone Company deponent began the sale of stock in the Sigel Poe eae 
same, and that such sales were continued from time to Wise 
time, and that deponent parted with successive blocks of eee One 
the stock of said corporation, and continued to part with eet 

| stock of the National Gramophone Corporation in like 

| manner, until the controlling interest in the stock of said 

last mentioned corporation was no longer held by de- 
ponent, and that at no time subsequently to the early part 5 ty 

of the year 1897 was deponent the sole stockholder, nor sé 

did he own the exclusive interest in said corporation 

either nominally or actually, but that from and after such 

| date stockholders other than deponent had invested in 
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vood faith in the stock of said corporation, and held in- 
terests in the same, 
*T6O — 


That the National Gramophone Corporation was or- 


eanized pursuant to a resolution of directors of the Na- 
tianal Gramophone Company, and at the time of the pass- 
inv of such resolution deponent was not a director of the 
suid company, but that as a stockholder of the same he 
signed the requisite papers upon the dissolution of the 
National Gramophone Company subsequently to the for- 
mation of the National Gramophone Corporation. 

Deponent positively demes that he ever advertised the 
Zonophone, but states that the Gramophone was adver- 
tised as the Improved Gramophone, with the word “Zono- 
phone” in small type under the word “Gramophone,” by 
the National Gramophone Company subsequently to a 
conversation between deponent and Thomas 5, Parvin, 
resident of the Defendant, wherein the policy of the 
using of some such name was discussed, and said Parvin 
stid that some such arrangement might be made. That 
such name was added to the word “Gramophone” by the 
National Gramophone Company, understanding that it 
was with the approval of said Parvin, but was subsequently 
Withdrawn, as explained in previous afhdavits. 

Deponent denies that he told Thomas 8S. Parvin that the 
motor submitted by him on the occasion upon which Mr. 
LaDow was present in Philadelphia, was made by hand, 
and states that the declaration then made, that five hun- 
dred could be secured in thirty days, contradicts any such 
statement by physical necessity, 
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Deponent likewise denies that the written order for five lications above 

hundred motors, set forth in the papers of the complain- | control, or de 

a ant and defendant, contained any other, further or dif- | having heen | 
i ferent conditions than those embraced in said writing tional Grame 
And deponent expressly denies that any verbal conditions Zonophone, h 
LC} were imposed, or any condition whatever was specified as : That depon 
3 to the delivery of said goods by defendant, Mr. LaDow Newcomb, or 
did state that the Universal Talking Machine Company in his behalf, 

could deliver the motors in thirty days to meet the Christ- il Newcomb, or 
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47\ | | 
mas trade, but deponent gave the order to defendant ab- | 
solutely and unqualifiedly, and without condition what- 
ever as to the time of delivery. 
Deponent denies that he ever gave any instructions to 
Mr. Childs or to any person to keep the word gramophone 
in the back ground. And likewise denies that he gave 
any statement or direction whatever regarding the use of 
the word “Zonophone” in the catalogue of the National 
Gramophone Company, or in any other place, or knew | 
of such use until his attention was called to it long after 
said catalogue was printed, | 
And deponent expressly denies that he directed any , 
labels with the word “Zonophone” thereupon to be ship- 
ped to use with the gramophone, or had anything to do % 
with said labels, or any labels bearing said name, or know \ : 
that such labels existed or were obtained by Horace H. 
Eldred, or any other person, or had any information what- i 258s 
ever regarding any matters of the Universal Talking Ma- | Ae aah 
chine Company. 
Deponent expressly denies that deponent ever signed depiig 'B 
~ | cablegram received by said Owen, and which said Owen DB 
| thinks were signed by deponent, and sent the same to said , Serio) 
Owen. Nemo Fi ue 
Deponent further says that he never placed the adver- eaperiy anaes 
; the tisements specified in the affidavit of L. J. Etzell, in Me- yl Net 
Mr. Clure’s, The American, Review of Reviews, Scribner’s, The | Wi ota hae 
and, Chautaugua, The Cosmopolitan, Public Opinion, Life, or any ie bis 
ey of them, advertising the Zonophone, as specified in said Pg oes 
ch affidavit, or in any other manner. That he did not hand Revs ies 
| } such copies personally to the publishers of any of the pub- SN ge 
five lications above set forth, nor did he have said copies in his Sey 
ie | control, or deliver the same. Deponent further says that : eR 
fe having been offered the advertising account of the Na- : at 
Ing tional Gramophone Corporation after it put out the ¥ 
me | Zonophone, he declined to take the same. . 
das That deponent was never in any way sued by William re Ph 
ead Newcomb, or the Assignee of said Newcomb, or anybody ne 
ie | in his behalf, and deponent denies that he employed said | me: 
| Me Newcomb, or took any part in the employment of said tie Se 
eee 
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this deponent was in relation had been made in relation 
to said patents, ] 

And deponent further states that he is and has at all 
times been individually engaged in selling gramophones 





4 
472 
Neweomb by said company for the Universal Talking Ma- their orders, t 
chine Company. | tempting to 
Deponent denies the allegation contained in the afh- but that he ts 
davit of J, T. Crous, which assures, but epee not aver, | in that respec 
that deponent sold Zonophones. any goods | 
And deponent denies that he took any part in or had And depon 
auyvihine to do with the consent decree against his co- ident of the 
defendant in the case of the American Gramophone Com- after deleudai 
1 pany against Frank Seaman and the National Gramo- a lot of moto 
phone Company. -And deponent further says that he never fendant woul: 
a in any way employed Waldo G. Morse in said suit, but ponent to m4 
7 that on the contrary deponent was represented by Messrs. | any more gre 
Mitchell, Bartlett & Brownell, Solicitors, and by C, J. | ponent said ti 
Mitchel, Horace Petit and Gueray Bissing, of Counsel, all ant gave hi 
of whom were employed by the defendant herein, the Ber- could so do} 
Ff liner Gramophone Company, to represent deponent in | Parvin stated 
said litigation, and that the affidavit of deponent made in uueannaerr as tieal 
| suid suit, and set out in defendant’s papers herein, was | so provided ¢ 
‘ prepared for him by said counsel, and verified by: him | not permit th 
at their request. That said affidavit was made for the under any cir 
of purpose of showing deponent’s financial responsibility, in , the unanimot 
/, opposing a motion for a preliminary injunction in said rectors, 
‘ye litigation, but that a preliminary injunction was granted And depon 
V4 in said action upon the ground that the deponent, in hand- ! ing of the ac 
4.4 ling the goods manufactured by the Berliner Gramophone of his month! 
a Company was infringing the patents of complainant in had paid for 
hs: said action, but that upon appeal to the Circuit Court of the accounts 
Appeals such preliminary injunction was dissolved upon this cate, inc! 
' the ground that no sufficient case for a preliminary in- And depor 
ie junction was made out, and that the suit must go to trial ir under any cc 
4 upon the merits, as no previous adjudication with which ’ put any monc 
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Hy and gramophone goods, and that immediately upon the ever either tl 
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ore = j f 
Et 
# 
| BS afoot rs 
. ee 
| : ee 


Raymond R. Wile 
‘ f Research Library 





PY ed 
‘zr = 


} A te) et TN, 
RLM aT FP IPN OS Te ‘aaiad Pec EGE EE I Re a oR RI 1 Shit buns we. guano eee grmalede pA u Pied mite oa ay 3 Weaiae i 3 
. 473 
their orders, this deponent continued individually in at- 
tempting to sell gramophones and gramophone goods, 
| but that he is unable to carry on or maintain his business 
| in that respect for the reason of his inability to obtain 
any goods for his said trade. 
And deponent further says that Thomas S. Parvin, Pres- 
ident of the Defendant, told deponent as early as 1808, 
alter defendant company had received the last delivery of 
a lot of motors manufactured by one Montrose, that de- 
fendant would never under any circumstances permit de- 
ponent to manufacture or make or supply the defendant 
any more gramophones or gramophone goods; that de- 
ponent said to said Parvin that his contract with defend- i 
| ant gave him the privilege of doing this whenever he 
could so do it at five per cent. less than defendant; said 
| Parvin stated that he did not care whether the contract : 
i le ee 5 ee dee 
| so provided or not; that he did not propose, and would | 
| not permit that deponent should furnish any more goods 5 
under any circumstances, and that he had in this position 
, the unanimous support of the defendant’s Board of Di- ipetid 
rectors. was 
And deponent further says that up to the time of bring- ; 
| ing of the action herein he had ordered the full amount iF ‘ . 
of his monthly requirement of ten thousand dollars, and ge y it <n 
had paid for all goods delivered to him, and that all of | eS Seas 
the accounts of deponent were and are paid in full up to = Ay os : 
this clate, including large sums paid under protest. Jahr Saag 
And deponent further says that never in any way or Rega yon. 
under any conditions or circumstances whatever has he ' Lan ‘a 
“ put any money in, into or with the Universal Talking Ma- 7's) ee Nt 
chine Company, and that defendant in that respect has Peace 
been *wholly and absolutely mislead by the statements al- i vs 
leged to have been made by persons in Chicago, : | x Pres 
Deponent denies that he has sold any Zonophones whiut- 7 ¢ ry 
ever cither through the National Gramophone Corpora- of 
tion or the Universal Talking Machine Company, or in 2 onde 
| any way whatever. i: 
Deponent states that he is in no way related to Lester ate 
‘ : : 
ot 
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Scaman, mentioned in the affidavit of frederick C, Mac- 
[ean, and is only casually acquainted with such individual. 

And deponent further says that he never had any quar- 
rel whatever with John Philip Sousa, or the manager of 
his band in any way, and that the affidavit of Child in 
that respect is wholly untrue. 

That deponent obtained from the Duranoid Company 
an offer to make reeords for seven cents each, being a 
reduction of one-half cent on each record, and that the 
President of the said company agreed with deponent to 
nike such reduction. That thereafter an officer of said 
Duranoid Company, having consulted with Thomas 5. 
Parvin, the President of the defendant, stated that he had 
changed his mind, and would not reduce the price of rec- 
ords, but would continue to charge seven and one-half 
cents each. 

Deponent further savs that on the 23rd day of Octo- 
her, 1897, he wrote Mr. Thomas S. Parvin a letter in 


regard to furnishing motors and boxes, a copy of which 


letter is hereto annexed and marked “F, S$. No. 3, A,” 
and that pursuant to such letter and agreement deponent 
furnished to defendant two thousand machines and up- 
wards, made and delivered to defendant, and paid for by 
it. That such machines were made from a model and 
sample supplied by deponent, and were in appearance 
different from the machines manufactured by E. R, John- 
son for defendant and for deponent, and that such con- 
tract was accepted, acted upon and never questioned by 
defendant, 

Neponent further says that he annexes to this affidavit 
a Catalogue of the National Gramophone Corporation, 
giving lists of records purchased from deponent and fur- 
nished by defendant, the same being marked “F, S. No, 
a, 

That likewise deponent annexes hereto a Catalogue of 
defendant, which has within the week last past come into 
his possession, and has marked the same “F:; S. No. 3 C.” 
That no such, or any, Catalogue of Records was ever 
known to deponent to have been put out by the defendant 
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until the said Catalogue dated “June, 1g00"” was handed 
to him. That deponent was in the printing and publish- 
quar- ing business for many years, and is familiar with the time 
ecr of required to produce such Catalogues, and that at least one 
hild in month would be required to get out an edition of the 
Sie, 
niparny Deponent further says that the record stamped upon 
eing a | the cover of said Catalogue is one made by the band of 
~t the John Philip Sousa, and is numbered 0228, That no sam- 
1ent to ple, matrix or copy of said record was ever furnished de- 
of siid ponent, and that deponent never knew of the making of 
mas 5S, the same. That records Nos, 0227 and 0229, sent to 
he had deponent by Defendant, were received in the month of 
of rec- July, 1899, and that the said Sousa’s Band was out of the 
ne-half United States after the month of May, 1goo, 
Deponent further says that the ._printed copy marked 
Octo- “P. S. No, 3, D” is a proof of an advertisement handed 
tter in him by the Advertising Department of WeClure’s Maga- 
which sme, with the statement that the cut of which this was a 
a, A,” proof had been received by them with an order to be . 
ponent inserted in the October McClure’s Magazine, and that de- 
te up- ponent is informed that the same advertisement was sent OA, bg ee 
for by for insertion in the October number of The Cosmopolitan ER 
del and | and Scribner's Magazine. pata 
jearance | Deponent further says that a printed copy of adver- RL) Wogan 
t. John- | tising slip and a proof of magazine advertisement were ‘fe eet 
ch con- handed to him at the time he received said Catalogue, and Fe ig 
yned by that the same are hereto annexed, marked “T’, S. No. 3, NAL ee 
D” and “FI. S. No. 3, E” respectively. : = 
fiidavit Deponent in like manner has received a circular an- : i 
ration, nouncing the consolidation of the United States Gramo- PSR 
and fur- phone Company and the Berliner Gramophone Company, LANE 
S. No, the Defendant herein, through the acquisition of a ma- ae 
- | jority of the stock of each, the same being hereunto an- ei 
gue of | nexed, and marked “F. S., No. 3, F,” and that, as appears - 
e into | therefrom, the said consolidated company is the one en- A 
33.0," | gaged in putting out said advertisements. Ae 
S ever That deponent on many occasions complained to the ® 
fendant said defendant about the poor material and inferior work- C 
manship of the Johnson motor, and stated that if defend- ; 
‘4 
| : 
if : 
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ant would permit bin, he, the deponent, could get some 
tnotors built by other parties at from fifty cents to one 
dollar each less than the amount paid Johnson; also that 
one Nobert L. Gibson had solicited an order from de- 
pouent to duplicate the Johnson motor for $1,90, for which 
deponent was paying $2.05 each, but the said defendant 
would not consent, 

That after the defendant objected to accepting the 
model made by the Universal Talking Machine Company, 
deponent said to the defendant that his trade was suffer- 
ing so for lack of machines that he, deponent, was willing 
to accept the Gibson motor at a fair price in order to get 
motors, but the defendant would not consent. 


FRANK SEAMAN. 


Sworn to and subseribed before me this 20th day of 
September, 1900. 


Emit T. Fugss, 
Notary Public No. 60 
New York Co.,, N. Y. 


Letter with said Affidavit. 
Oct. 23rd, 1897. 


Mr, Thos. S, Parvin, Prest. Berliner Gramophone Company, 
Philadelphia, Pa, 


Drar Str:—AMr. L. H. Montross of 2nd and Erie Sts., 


Camden, N, J., has submitted to me a model for the pro- 


*162 —— 


posed motor which can be ysed for our scheme goods 
trade and otherwise. The price is fixed at $2.00 each, to 
include the motor complete, the insertion of the motors 
in the boxes all ready for operation, the nickel-plated arm 
and the packing of such motor at his factory, we to fur- 
nish packing boxes, and the package to contain all ac- 
companying parts to make the complete and working 
machine. Price I, O. B. Camden. 
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With some slight modifications which T would like to 
make a part of the agreement, viz: improvement in the 
governor, so that the machine will regulate perfeetly; im- 
provement in some of the interior mechanism, so that the 
machine will be practically noiseless while running; an 
improvement in an attachment for the arm, so that it 
can be readily attached and detached from the box; and 
some other minor details, all of which have been explained 
verbally to Mr. Montross, and which he agrees to make 
satisfactory to me, [ am willing to accept the proposition, 
and I ask you to place with him an order immediately 
upon receipt of this letter, for 2000 such motors at the 
price stated, construction to be modified as per a letter 
in my possession, signed by Mr. Montross, and dated Oc- 
tober 21st, 1897, which is made a part of the contract 
itself, it being understood and agreed that the motor, as 
completed, shall be in all respects satisfactory to me. 

Mr. Montross is to agree to begin delivery of motors 
not less than six weeks from date of order, and is to 
furnish them as much earlier as is possible. 

Mr. Montross is as soon as possible to provide a sample 
motor, and all motors made by him are to be accepted 
subject to their being equal or superior to such model. 

1 offered to furnish to the Berliner Gramophone Co. 
suitable hoxes for such motors, together with arms; boxes 
to be made xf such wood and finished in such style and 
quality as I may hereafter designate from time to time. 
Arms to be finished with sueh material as 1 may wish. 
The total price of the box and arm is not to exceed 25 
cents, of which you are to order not less than 1000; ma- 
terial to be of ash or basswood stained, arms to be of 
corresponding material, and the first lot to be finished as 
at present. Price 11 cents each arm, These prices in all 
cases to cover delivery at Mr. Montross’s factory, where 
machines are assembled: and orders to be subject to de- 
livery of both boxes and arms at factory in tine for the 
reception of motors. 

This proposition subject to my contract as to your 
ability to make better prices. 

Yours very truly, 
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AFFIDAVIT OF GEO, H, ROBINSON, 


Unitrep States Circurr Court, Wrsrern DIstRICT 
OF VIRGINIA, 


Prank Seaman, Plaintiff, 
against 
Lerliner Gramophone Company, Defendant, 


Disrrict oF NEw YORK, 
Crry any County oF New YorK ‘$+ ss: 
STATE OF NEw YORK. 


George H. Robinson, being duly sworn, deposes and 
says that he is Vice-President of the National Gramo- 
phone Corporation, and is likewise Vice-President of the 
Gorham Manufacturing Company, and resides in the City 
of New York. 

That deponent is, and since the organization of the 
National Gramophone Corporation has been, Vice-Presi- 
dent of the same and has been familiar with its business, 
having attended almost every meeting of its Board of 
Directors which meetings have been held almost always 
every month and sometimes more frequently. 

Deponent further says that he was present at a meeting 
of the directors of the National Gramophone Corpora- 
tion held on the 2nd day of April, 1goo, and at such meet- 
ing seconded a motion whereby it was unanimously re- 
soved that whereas Frank Seaman had been unable to 
supply said Corporation with such goods as were required 
for the filling of its orders, and demand having been made 
upon him for sueh goods, with which demand he had been 
unable to comply, therefore, that the executive officers of 
the corporation be, and they thereby were, authorized to 
purchase from other persons such goods as might be re- 
quired to carry out the business of the corporation. 

That prior to such resolution demands had been made 
upon said Seaman for goods which said Seaman had been 
unable to supply as was reported to the directors of said 
corporation, 
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Deponent further says that neither he nor any officer 
or director of said corporation to the kuowledge of de- 
ponent has in any manner whatsoever entered into any 
conspiracy or collusion with Itrank Seaman, the com- 
plainant in the above entitled action, regarding any mat- 
ter whatsoever, or more particularly with reference to any 
contract between the complainant and defendant herein, 
or relating to any business by or between said parties, 


GEORGE H. ROBINSON. 


Sworn to before me this 19th day of September, 190c. 


KE. S. INNET, 
[SEAL] Nolary Public, 
New York County. 


AFFIDAVIT OF O. D. LA DOW. 


Unitep States Circuir Court Western District 
OF VIRGINIA, 


Frank Seaman, Plawutit, 
vs. 
Berliner Gramophone Company, Defendant. 


City, County AND State OF NEw YorK 
EaAsTerRN Disrricr or New York j 


Orville D. La Dow, being duly sworn, deposes: 

That he is the Secretary of the National Gram-o-phone 
Corporation and is familiar with the business thereof. 
That the officers of said Corporation are as follows: Frank 
J. Dunham, President; George LI, Robinson, Vice Pres- 
ident, William T. Hopper, Assistant Treasurer, and Or- 
ville D. La Dow, Secretary. That each of said officers, 
saving the assistant treasurer, is a considerable holder of 
stock of said corporation, some of them holding large 
blocks. 
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Vhat the stock of said Corporation is held by upwards rs 
of one hundred separate individuals and has been sold eNertsi 
$$$ $_—$_______—_— *1(63 Inge use 
widely in the city of New York and elsewhere in the pub- dition 
lic mrkets. bs bi 
That the plainulf, Frank Seaman, does not own a con- rae 
trolling’ interest in the stock of the National Gram-o- bro 
phone Corporation, either directly or indirectly, or in fo pla 
conjunction with his wife, nor has he owned such con- dae 
trolling interest for more than twelve months last past. sue) | 
Thar deponent has been an officer and director of the plaint: 
Universal Talking Machine Company since its organiza- phone 
tion, and that the same was conecived, suggested and "ha 
organized by deponent. That the reason for its organiza- serve 
tion was that the plaintiff had failed to secure from the Gram- 
defendant for the use of the National Gram-o-phone Com- duced 
pany and his other customers, a machine which could be Was ¢! 
used with a coin actuating device, employing a Gram-o- abande 
phone for the production of the sound. That said Na- the ins 
tional Gram-o-phone Company and Seaman has been Tha 
very anxious to secure such machine to increase the sales events 
of Gram-o-phone, and the defendant has been endeavor- a talki 
ing to produce the same. the si 
That thereupon the Universal Talking Machine Com- cover 
pany proceeded to experiment with such machines for therew 
employing the Gram-o-phone and submitted its product ob ato 
to the National Gram-o-phone Company, and to the de- said m 
Tei fendant, and the same was approved by the defendant for be sub 
"tse in connection with the Gram-o-phone, Mr, Parvin, Gram 
President of said defendant, saying, “I can find no ob- sampk 
fection to the manufacture and sale of this type of ma- hox fc 
chine.” : | Philad 
It proved however, impossible to market such machines Philad 
and only a very few have been sold. that tf 
| That, thereafter, in order to meet the demands of the trial ir 
| foreign trade wholly without the United States, and in defend 
4 which territory neither defendant nor the plaintiff had sary b 
be ‘ny interest whatever, said Universal Talking Machine parts t 
: Company manufactured and shipped abroad and for use talking 
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exclusively abroad, certain spring motors capable of be- 
ing used in sound-reproducing machines through the ad- 
dition of the necessary parts thereto, and caused them 
to be so sent abroad where they were sold by the custom- 
ers of said company. That such manufacture and sale 
brought to the National Gram-o-phone Corporation and 
to plaintiff and defendant orders for large numbers of 
records for use in such foreign countries with and upon 
such machines and was greatly to the advantage of the 
plaintiff and defendant and of the said National Gram-o- 
phone Company, 

That in order to avoid confusion and conflict and con- 
serve the rights of all parties, a name different from the 
Gram-o-phone was adopted for said machine as so pro- 
duced and sold in and for foreign countries, and the same 
was entitled the “Zonophone” such word having been 
abandoned by the National Gram-o-phone Company, at 
the instance of defendant, 

That the said Universal Talking Machine Company 
eventually submitted to the plaintiff a motor suitable to 
a talking machine and solicited lis trade therefor, and at 
the suggestion of the pluntill formally submitted a bid 
covering the manufacture of such motor and included 
therewith bids for the manufacturing and the supplying 
of such additional parts as would, together with the afore- 
said motor, make a complete talking machine the same to 
be submitted by the plaintiff to the defendant, the Berliner 
Gramophone Company; and the plaintiff did submit a 
sample of the aforesaid motor and covered by a suitable 
box for the protection thereof to the said defendant in 
Philadelphia. The deponent went with the plaintiff to 
Philadelphia for the purpose of explaining the said motor, 
that the motor was examined and given an experimental 
trial in the office of Thos. S. Parvin, the President of the 
defendant company, the said Parvin supplying the neces- 
‘sary bracket, arm, horn, sound box and other necessary 
parts to conyert the motor into a complete and practical 
talking machine. 


The deponent avers that the said Thos. S. Parvin re- 
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quested the plaintif to formally submit his proposition 
far the supplying of said motors, and that he also re- 
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with; that 
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quested said plaintifll to submit propositions covering the sidered ; anv 
supplying of the parts necessary to convert the said motor | of snid neti 
Into a complete talking machine, i treasurer | 

The detendant avers furthermore that the bid submit- connectio 
ted by the Universal Talking Machine Company to the holder. 
pluntiff and by the plaintiff submitted to the defendant, | That f) 
complied so far as it was possible with the aforesaid re- ) and Zonop! 
quest of said Thos, S. Parvin. Bids were eventually sub- phone Cor 
mitted for the motor and also for such additional parts as ' stated in 1: 
were necessary for the completion thereof. | ant. who de 

That the said Universal Talking Machine Company | iit: as state 
thereafter upon the order of the plaintiff, shipped to the | ity between 
defendant at Philadelphia, ten of such machines, the same ereatly dam 
being unmarked and undesignated, and ready for com- ’ That the 
pletion by the addition of the Gram-o-phone parts and sited thaven 
stumping, marking and packing by defendant, and de- a the vaide 
livery to said Seaman, in all respects under and pursuant eiiad) Salal 
to said contract and so made and constructed that they ‘ 


were in conformity therewith and with the sample sub- 
mitted by satd plaintiff, and that if accepted by said de- 
fendant, so completed, marked and delivered, they would 
have become Gram-o-phones under the provision of said 
contract, and the inventions described therein, and would 
thereupon be properly and suitably sold and dealt in by 
plaintiff upon the payment of royalties, as by said con- 
tract provided, 

That in or about the month of March, 1900, plaintiff 
in response to repeated demands declared to deponent 
and to the officers and directors of the National Gram-o- 
phone Corporation, that he was unable to supply their 
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thorized its executive officers to purchase goods else- 
where, and since that time have not purchased any such 
Gram-o-phones, but that such Corporation has purchased 
and advertised Zon-o-phones, supplying its trade there- 
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with; that to said action the plaintiff? was in-no wise a 
party and his interests were neither consulted nor con- 
sidered; and that subsequent to such notification to him 
of said action, he the said Seaman resigned his office as 
treasurer of the said corporation, and thus terminated all 
connection whatsoever therewith, save only as a stoek- 
holder, 

That the advertisements using the word Vocophone 
and Zonophone, were withdrawn by the National Gram-o- 
phone Corporation at the request of the plaintiff, who 
stated in making the same, that he represented the defend- 
ant, who desired that such names should not be employed, 
but, as stated in the affidavit of Frank Seaman, the sumilar- 
ity between the words “Graphophone” and “Gramophone” 
greatly damaged the business of selling Gram-o-phones, 

That the National Gram-o-phone Corporation never is- 
sued the catalogue containing the illustration referred to 
in the affidavit of Thos. 5, Parvin, but that the same was 
issued solely and exclusively by F. M. Prescott, of No. 
44 Broad Street, New York City, export merchant, at 
his own expense, and in his own name, ati was in no sense 
the catalogue or production of the National Gram-o-phone 
Corporation, or of any of its officers whatsoever, as more 


fully appeared by the affidavit of one Diernbaum, among: 


the defendant’s papers, and by the affidavit of said Pres- 
cott. Deponent further says that he was informed by said 
Prescott upon inquiry immediately made, that such cata- 
logue had been issued for use exclusively outside of the 
United States, and in marketing goods outside of the ter- 
ritory controlled by plaintiff and defendant, or in which 
they were interested. 

Deponent further avers that he was Secretary of the 
National Gram-o-phone Corporation on the oth day of 
December, 1897, and that as such Seeretary he executed 
a certain contract between the aforesaid National Gram-o- 
phone Company, party of the first part, and Thomas C., 
Mosely, party of the second part, dated on that day, by 
which the party of the first part was to sell to the party 
of the second part one million Gram-o-phone records, 
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Deponent further avers that the National Gram-o-phone 
Company was to purchase such records from the plaintiff 
In this action, who in turn would purchase them from the 
defendant, 

Deponent further avers that the aforesaid contract was 
made with the understanding that the said one million 
records were so coutracted for the specilic agreement that 
the said records were to be used on a talking machine of 
atype different from the Gram-o-phone, and which talking 
machine, together with the records aforesaid, were to be 


marketed by the said party of the second part. 


OQ) ee 

Deponent further says that, prior to the execution of 
the contract aforesaid, he was called upon by one Brown, 
of Muskegon, Michigan, who, prior to that time had ap- 
plied to the Berliner Gramophone Company, to be supplied 
with a quantity of records to be used upon a talking ma- 
chine of a type similar to that made by said Mosely, and 
differing from the Gram-o-phone; that it was the custom 
of the Berliner Gramophone Company to refer all applica- 
tions for goods to the plaintiff, or to the National Gram-o- 
phone Company, and such application of Brown was so 
referred, without comment or objection, and that a contract 
was duly executed with said Brown, for a large number 
of records, and large numbers sold thereunder, and said 
Parvin subsequently said to deponent that he had referred 
said application and thonght that it would be a good thing 
to fill the order. 

Deponent furthermore avers that he personally made 
known to Thos. S. Parvin the main facts of the aforesaid 
contract with Thos. C. Mosely, particularly the features 
which involved the Sale of records for use on a talking 
machine other than the Gram-o-phone. 

Deponent avers that in this conversation the said Thos, 
S. Parvin expressed himself as highly pleased with the 
execution of the aforesaid contract, and that he, the said 
Parvin, found no objection thereto, but, on the contrary, 
the said Parvin expressed himself as agreeable to the policy 
of the National Gram-o-phone Company in selling the said 
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483 | t 
records for use on the aforementioned type of nachine 
other than the Gram-o-phone. 

Deponent further avers that large numbers of the ree- 
ords were taken under the contract above alluded to and 
were supplied hy defendant to the plaintiff and by plain- 
tif to the National Gram-o-phone Company, and were, to 
the best of the knowledge and belief of deponent, used 
ona type of talking machine manufactured and sold by said 
Thos. C, Mosely, all so as aforesaid, with the express 
sanction and approval of defendant therein, through its 
H President, as aforesaid. 

That deponent has read the affidavit of Frank Seaman 
verified therein on the 4th day of September, 1900, and I 
knows the contents thereof, and that the same is true to 
the knowledge of deponent, as to all matters regarding 
transactions in which deponent took part, or in which he 
was concerned, or with which he is familiar; and in all ed pad woe 
such respects true to the information and belief of depo- ' os | 

| nent. 

} That deponent is personally familiar with the facts with Dea 
relation to the percentages allowed defendant for cash on oF ts ' “4 
goods, but not credited to plaintiff; and in regard to re- — - | eS a BL 
quests for arbitration thereon, as set forth in said allidavit. | tages ¢ 4 
And also in regard .to the resignation of plaintiff as ; ws Hees 
Treasurer of the National Gram-o-phone Corporation; and 
his resignation previously as President and Director of 
the National Gram-o-phone Company, and his failure to 
supply machines as needed by the said. corporation in its 
business, as likewise the profits upon goods sold under 

| said contract. 

; Deponent is also personally familiar with the facts ect 
therein set forth, that no stock was ever owned by or for 
said Seaman in the Universal Talking Machine Company, ee 3 
and that such averments are true, a <3 

Deponent further says that the compromise of the suit . aN tte : 
of the American Graphophone Company against the Na- 4 Hee 
tional Gram-o-phone Corporation, effected by its attorney ! | < 

. was consummated at and by the expressed instance, re- i 

\ quest and direction of the officers of the National Gram-o- 
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phone Corporation pursuant to a resolution of its board 
of directors and that the plaintiff herein was in nowise 
consulted in relation thereto and deponent further says 
that in said action said plaintiff appeared and was repre- 
sented by counsel other than the counsel or attorney for 
said National Gram-o-phone Corporation, and had nothing 
to do with the employment or action of said Morse in 
such case, 3 

Deponent further says that he was present when certain 
ofheers of the defendant called upon the plaintiff with the 
request to examine his books, and that he made at the 
time a memorandum of what occurred; and that he has 
such memorandum, and by refreshing his recollection 
therefrom he is able to state the facts as follows: That Mr. 
Parvin and Mr. Armstrong called, and Mr. Parvin said 
to Mr. Seaman that he had come over to examine his 
books; Mr. Seaman replied that he had no notice of their 
intention to examine the books, and that it would be im- 
possible to show the books at that time as he was just 
leaving and was late already for an important engagement. 
Thereupon Mr. Parvin rose and said “That 1s all we came 
here for, and we will return as you decline to show us 
the books” to which Mr, Seaman replied that he had not 


declined to show the books, but that it would be impossi-— 


ble to show them at that time. That the books were in 
constant use, and that he must know when he wished to 
see them; that he did not decline to show them. 

That the offer of one hundred dollars for a machine 
made by deponent is correctly stated in the affidavit of 
rank Seaman, and that no duplicate of the machine il- 
lustrated in said catalogue, was ever made. 

That said Seaman's affidavit in regard to the safe of the 
National Gram-o-phone Corporation is true. 

That deponent has handled thousands of records pur- 
chased from plaintiff and that upon all of the same the 
patent marks and other marks have been legible and dis- 
tinet as they were furnished by plaintiff to the National 
Gram-o-phone Corporation and its customers, so far as 
deponent is advised. 
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That the said afhdavit of paintill in regard to the so- 
called “Yonkers Agreement” and that the relations with 
Owen from the time deponent became seeretary of the 
National Gram-o-phone Company and familiar therewith, 
is absolutely true to the knowledge of the deponent, 

That the affidavit of plaintiff in reward to the statement 
made in the affidavit of Child, is true to the knowledge 
of deponent. 

That deponent having learned from Thos. S. Parvin 
that the defendant had no information as to the process 
by which a matrix of the original record could be pro- 
duced, but that such knowledge was in the sole and ex- 
clusive possession of one Emil Berliner, stated to plaintiff 
that such carelessness was an outrage, and that deponent 
thereon on his own responsibility, and on behalf of the 
National Gram-o-phone Company, directed said Child to 
obtain to be made, one experimental matrix by such proc- 
ess as an expert could devise; whereupon one record was 
presented to deponent together with a report of the proc- 
ess, and no records were ever made or used from said 
matrix, save said one to the knowledge of deponent. 

That the reason for such proceeding was the informa- 
tion obtained by deponent, that no record of such process 
was known to exist, an that in case of the death of said 

*165 — 


Berliner the whole business might be lost and destroyed. 


The deponent showed to William Newcomb a matrix 
made in Worcester, Massachusetts by one Fred D’A, 
Gould, and brought to deponent by him; that deponent did 
not know previously thereto that said D’A. Gould was ex- 
perimenting in that direction; nor did deponent have any- 
thing to do directly or indirectly therewith, or with the 
production of said matrix, and that plaintiff herein never 
saw or knew anything about the same. 

That Frank J. Dunham, President of the National 
Gram-o-phone Corporation, is absent from the City of 
New York and is travelling in the State of California, 

That the old letter-heads of the National Gram-o-phone 
Corporation, printed with the plaintiff's name as Treas- 
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urer, Were used until change was made, after his resigna- 
Lion and retirement. 


ORVILLE D, LaDOW. 


Subseribed and Sworn to before me this 4th day of 
September, TQOO. 


Emit T, Fugss, 
[SEAL] Notary Public. 


AFFIDAVIT OF GEORGE K. CHENEY, 


Circuit Court or tue Unitep States, WESTERN 
Disrricr oF New York. 


Frank Seaman, Plaintiff, 
against 
Berliner Gramophone Company, Defendant. 
Sournern Distrricr or New York, | 


City anp County or New Yorr $s. 
STATE OF New York, | 


George K. Cheney, being duly sworn, depcses that for 


upwards of ten years last past he has been a mechanical 
expert, designer and constructor; That for upwards of two 
years last past he has been in charge of the repair depart- 
ment Of the National Gramophone Company or Corpora- 
tion, 

That in conducting said repair department he has been 
obliged to make over, repair and change large numbers 
of the spring motors furnished by the Berliner Gramo- 
phone Company and manufactured by E. R, Johnson, and 
that at least twenty-five per cent. of the motors received 
by said corporation and submitted ta deponent for in- 
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| 
is resigna- spection and testing have required to be repaired by the 
replacing of the broken, inferior or unsatisfactory parts 
| before they were fit to be shipped out, and sold to eus- 
| tomers, or when they were received by customers and re- 
4 turned as defective. That the repair account so arising 


by reason of the defective and improper workmanship and 
construction has during the year last past and up to the 
time of the dis-continuance of the receipt of goods manu- 
factured by said Johnson run from two hundred fifty dol- 
lars to three hundred twenty five dollars per month for 
every month, all such changes being made necessary by 
reason of such inferior workmanship and construction, 
Deponent further says that he has carefully examined 
the spring motor machine made by the Universal Talking 
Machine Company for the National Gramophone Corpo- 
ration and has handled, examined, adjusted and sent out 


| large numbers of the same in like manner in the way he 
had previously handled like motors made by the said John- 
| | son, and that he has found the workmanship, construc- 
\ tion and design of said Universal Talking Machine Com- 
pany motors superior in all respects to those of said 
lies Johnson motor, and that much less than one per cent, of 
} | said motors have been in any way defeetive or unsatis- 
factory, or to have been injured or gotten out of adjust- 
| ment in shipment or using, and that the repair bill of the 
: National Gramophone Corporation for such motors as it 
has put out, which, however, have all been out very re- 
ses that for cently, has been little or nothing. 
Poet tie GEO. K. CHENEY. 
; , 2 i 
eg staal Sworn to before me this 20th day of September, 1900. 
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AYFYVIDAVIT OF GEORGE K, CHENEY, 


Unrrep Srates Crreurr Court, Western District 
or VIRGINIA, 


IN EQUITY. 
Frauk Seaman, Complainant, 
Vs. 
Berliner Gramophone Co, Defendant. 


George K. Cheney, being sworn, deposes: That he is, 
and has been for some years, a mechanical expert employed 
by the National Gram-o-phone Corporation. That his 
duties have required him, among other things, to examine 
motors employed in the Gram-o-phone, and received from 
time to time by the National Gram-o-phone Corporation, 
That about two years ago, after having obtained a thor- 
ough knowledge of the full details of the manufacture of 
said motor, he made an estimate of what it would cost to 
produce such a motor, and placed such cost at ninety-eight 
cents. 

That in conversation with Eldridge KR. Johnson, the 
manufacturer of the aforesaid motor, he told the said John- 
son of the result of his estimate, 

That said Johnson replied that this estimate was a close 
one, as he had made the motors referred to at an actual 
cost of One dollar and eight cents each, 


GEO. K, CHENEY. 


Subscribed and sworn to before me this 2oth day of 
September, 1900. 
Emit T. Fugss, 
[SEAL] Notary Public, No. 69. 
New York County, N. Y. 
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Rict 
, AFFIDAVIT OF FRANK A, CRANDALL. 
Crrcuit Court or tar Unitep States, WESTERN 
District OF VIRGINIA, | 
es 
IN EQUITY, ' 
Frank Seaman, Complainant, f 
he is, Vs. . wy : i, 
ployed MD bad CIR 
at his ) ; | 
; Berliner Gramophone Company, Defendant. ; ae a4 | 
camine . Bis aera 
from Uotacgst 
ration. Frank A. Crandall, being duly sworn, deposes, that he ae yo 
thor- is now, and has been since December 1, 1899, the Treasurer nyegss | 2 
ce of of the Universal Talking Machine Company, a corpora- PN SESS 
ost to tion organized under the Laws of the State of New York, ac Wee 
y-eight That not only the pay-rolls of the said Company, but all ee hd 
expenses incurred by said Company in the conduct of its 28 ghee 
on, the business, have been paid by him on duly executed checks 0 ee 
4 John- signed by him as Treasurer of the aforesaid Universal Talk- ye 
ing Machine Company. Saw 
actual Nahe 
\ Subscribed and sworn to before me this 20th day of ae 
September, 1900. Ram 
EY, ‘ Emin T, Fuess, ays 
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AFFIDAVIT OF ROBERT L. GIBSON, 


Unirep States Circutt Court, Western DISTRICT 
OF VIRGINIA, 


Frauk Seaman, Plaintiif, 
vs. 


Berliner Gramophone Company, Defendant. 


SraTE OF PENNSYLVANIA 
City oF PHILADELPHIA, - SS, 
County OF PUILADELPHtA 


Robert L. Gibson, being duly sworn, deposed and says: 
That he is resident of the City of Philadelphia and State 
of Pennsylvania; that by occupation he is an experienced 
mechanic having a special familiarity with motors of the 
general character employed in the talking machine known 
as the Gram-o-phone; that as a mechanic he has carefully 
studied, from a careful point of view, the improvement of 
motors such as above described and now on the market, and 
has succeeded in so improving a motor known as the “R. L, 
Gibson Co,’s Motor." 

That in the line of his investigation and study his at- 
tention has been brought to the motor called the “Johnson 
Motor” manufactured by Eldridge R. Johnson of Camden, 
New Jersey. 

That he has heretofore advised the plaintiff, Mr. Frank 
Seaman, that the outside cost of building such a motor, 
namely, “The Johnson Motor,” would not exceed the sum 
of one dollar and ninety cehts each ($1.90.) That he was 
willing at the time of his advice and is willing now to fur- 
nish a duplicate of such motor complete, of first class work- 
manship in every respect, for the sum named, namely one 
dollar and ninety cents each (1.90). 

That such sum would inelude the cost of material, the 
proportionate charge for tools, interest, taxes, &c., and 
leave what would be regarded as a good margin of manu- 
facturer’s profit, 
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Deponent furthermore avers that in prosecuting his in- 
quiries relative to the cost of manufacturing the aforesaid 
Johnson Motor, he received a bid from the Universal Lock 
Company, of Woodbine, New Jersey, known to the depo- 
nent to be a responsible institution, of One dollar and ten 
cents ($1.10) each for each motor complete delivered in 
Philadelphia, Pa. 

ROBERT L. GIBSON, 


Sworn to before me, this roth day of September, 1900, 


Emit T, Ivrss, 
[SEAL] Notary Pudlic. 


AFFIDAVIT OF WILLIAM J. BLAIR. : 


Unitep States Crrcuit Court, Western DIstrict Pa Tee aes 
OF VIRGINIA, | 


IN EQUITY, be 


Frank Seaman, Camplainaut, NaI alse h 
vs. NE Ue 


Berliner Gramophone Company, Defendant. 


City AnD County or New York, A) 
STATE oF New York, : 


William J, Blair, being duly sworn, deposes: That he re- ree: 
sides at No, 281 Matbush Avenue, Brooklyn, New. York, ORES 
and that he is the proprietor of the Blair Tool and Ma- are 
chinery Company, doing business at No. 27 West Street, 
in the County and City of New York. 

That he has for many years been engaged in the manu- 
facture of tools and machinery, and is an expert in the con- 
struction of machinery of all classes. That he has made 
a careful examination of the relative merits, from a mechan- 
ical point of view, of the construction of the motor em- 
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ployed in the talking machine known as the Gramophone 
and in the motor employed in the talking machine known 
as the Zonophone. “Phat the mechanical design and con- 
struction of the motor in the Zonophone is superior to the 
motor employed m the Gramophone. 

That the workmanship and finish of the machine is like- 
Wise superior In every respect to that found in the Gramo- 
phone motor., That these differences as between the two 
motors result in a smoother running, and more uniformly 
governed motor in the Zonophone than that in the Gramo- 
phone, That in these respects, and in every respect, from a 
mechanical point of view, the superiority of the Zonophone 
is manifest, and appeals to any one competent to judge of 
mechanical superiority. 


WILLIAM J. BLAIR. 


Subseribed and sworn to before me this 20th day of 
September, 1900. 
EmiL T, Fuess, 
[SEAL] Notary Public. 


— — *167 
AFFIDAVIT OF MORRIS B, BOGERT. 
Circuir Court or Tnek UNITED STATES, WESTERN 
Disrricr or VIRGINIA. 
Frank Seaman, Plaintiff, 
against 
Berliner Gramophone Company, Defendant. 
SoutTnern Districr or New York, 


Ciry anp County or New York, }ss. 
STATE OF New York, 


Morris B. Bogert being duly sworn, deposes and says 
that he has been a clerk in the office of W. E. Peck & 
Company, for eight years last past, export merchants, who 
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phone were for a considerable period accustomed to purchase 


known from the Universal Talking Machine Company motor L 





d con- ! boxes capable of being used in the construction of gramo- 
to the phones. That such motor parts were purchased by them 
but were not complete and contained none of the adjuncts 
is like: | necessary to make a complete gramophone, but were pur- 
raro- | chased for shipment abroad, where the same were used in 
e two producing complete talking or sound-producing machines. 
form | -_ 
“tied MORRIS B. BOGERT. 
> ee 
from a 
phone Sworn to before me this 19th day of September, rgoo. 3 
dge of FRANK COCHRANE, ; 
Notary Public 160, . ) 
IR. New York County. 3 ee 
y of ) 
AFFIDAVIT OF F. A, DELANO. | ign M 
, , 
Public. Circuit Court oF THE UNitrep States, WESTERN x Siem! 
' District oF VIRGINIA, i ak 
‘Tt (24 
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zRN he aya 
: Berliner Gramophone Company, Defendant. Sapo 
SouTHERN District oF New York, 
| City aNnD County oF NEw YorK, SS. + Pt 
Statr oF New York, eae 
| I’, A. DeLano, being duly sworn, deposes and says, that ete 
| he resides in the Borough of Brooklyn, City of New York, et , 
State of New York, and for twelve months last past has whe 
| 4 been in the employ of F. M. Prescott, export agent. Re 
That said Prescott during a portion of the years 1898- va bon 
1899 purchased from the Universal Talking Machine Com- ot 
pany a spring motor and box capable of being used as part “ad 
of a sound reproducing device or talking machine, ¥. 
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That said Preseott did not purchase from the said com- 
pany the arm, bracket and sound box, which would have 


heen required to render such motor and box a complete 


talking machine. 

That the goods so purchased by said Prescott were pur- 
chased by him for export and were shipped out of the 
COUNTY, 


F, A. DELANO. 


Sworn to before me this 19th day of September, 1900. 


FRANK COCHRANE, 
Notary Public 16o, 
New York County. 


AFFIDAVIT OF LOUIS P. VALIQUET. 


Unitep Stares Crrcurr Court, WEsTERN DIstTRICT 
OF VIRGINIA. 


IN EQUITY. 


Frank Seainan, Plait, 
vs. 


Berliner Gramophone Company, Defendant. 


Ciry AND County or New York, 
- - SSu4 
State or New York, 


Louis P, Valiquet, being duly sworn, deposes and says, 
that on or about the 1st of October, 1898, he entered the 
employ of the Universal Talking Machine Company as 
mechanical expert; that in entering such employment he 
met Mr. O, D, LaDow and likewise Mr. George F. Truell, 
manager of said company, but in nowise in connection with 
said company, met or heard anything concerning the com- 
plainant herein, rank Seaman: 

That deponent was employed to perfect a nickel-in-the- 
slot or coin actuating device, and gave his attention thereto; 
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that later, deponent, without solicitation on the part of any 
one connected with said corporation, but wholly of his own 
motion, called to the attention of said LaDow a certain 
spring motor patented by deponent and intended primarily 
for the operation of musical boxes, and stated to said La- 
Dow that such motor would be available for the spring 
motor part of the gramophone; 

Thereupon deponent proceeded to make for said company 
such spring motor parts, but that said company, until late 
in June, T1900, never manufactured any of the alleged pat- 
ented parts of the gramophone, which deponent under- 
stands to be the bracket and arm, sound box and record, 

That such motor parts so made were purchased and 
shipped abroad and were not manufactured for use in this 
country until late in June, 1900, saving twelve machines 
shipped to the defendant in Philadelphia. 

Deponent further says that he is the patentee of the 
spring motor device employed in the motor of the Uni- 
versal Talking Machine Company, and also applied for an 
additional Patent upon said motor as constructed, which 
patent was allowed and is the one specified in the moving 
papers and other affidavits herein, That for the purpose 
cl reproducing sound waves the Universal Talking Machine 
Company was authorized to use both said patent and the 
discovery embodied in such application, and was likewise 
authorized and with deponent’s consent gave to the defend- 
ant herein the right to employ devices under said patent, 
application and discovery in the manufacture of an order 
for gramophone motors placed with defendant by the com- 
plainant herein, as set forth in such papers, and that de- 
fendant in filing such order had full power, license and 
authority to manufacture the same, 
~ Deponent further says that for upwards of twenty years 
last past he has been in the small motor and music box 
business and is familiar with the styles, devices and char- 
acter of machinery for such purpose. That deponent is 
very familiar with the so-called Johnson motor manufact- 
ured by the Berliner Gramophone Company, and is like- 
wise familiar with the motor manufactured by the Uni- 
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: — : hy st en 
versal Valking Machine Company. That the latter motor 
is of sitperior workinanship and the materials used in it 
are of superior quality, and that likewise by reason of 
its design and construction tt gives very much better results 
amd is less Hable to breakage or disarrangement. ‘That 
ivom upwards of seven thousand motors made by the Uni- 
versal Talking Machine Company upon said design and 
upon sail workmanship sent out by said company less than 
one per cent, have in any way required repair or change 
and that such motors have given enviable and complete 
satisfaction in all respects, no complaints having been re- 
ceived in excess of said one per cent., and very limited 
even within that percentage. 


LOUIS P. VALIQUET. 


Sworn to before me this toth day of September, 1900. 


FRANK COCIIRANE, 
Notary Public 160, 
New York County. 


AFFIDAVIT OF A. PARKER-SMITH. 
Circurr Court or rur Unrrep States, WESTERN 
District oF VIRGINIA, 
Frank Seaman, Plaintiff, 
against 
Berliner Gramophone Company, Defendant, 
AFFIDAVIT OF A, PARKER SMITH, 


So. District oF NEw YORK. 
City, County AND gs: 
STATE OF NEw York 


A. Parker-Smith, being duly sworn, deposes and says: 
I have already made an affidavit in this case. In addi- 
tion to the experience in and familiarity with patents and 
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patent law resulting from the execreise of my profession, 
I have also been assistant examiner in the United States 
atent Office; am a mechanical engineer, having received 
the degree of mechanical engineer from Lehigh Uni- 
versity in 1884; have been assistant editor of the /irgi- 
neering News, published in New York City; am a member 
of the American Society of Mechanical Engineers and of 
the Franklin Institute, and have been employed in the 
machine shope and the draughting office of the Bethle- 
hem Iron Company and the Philadelphia & Reading Coal 
& Iron Company. 

I have been actively engaged in litigation on patents 
on talking machines for the last four years and in pre- 
paring applications for patents thereon, and in examin- 
ing the art for the purpose of rendering opinions rela- 
tive to the scope and validity of talking machine patents. 
I am particularly familiar with the patents granted to 
Emile Berliner in this.art, having many times examined 
the same for the purpose of preparing opinions, Answers 
in suits and discussing the same with the Examiners of 
the Patent Office. 

I have acted as counsel, solicitor and attorney for the 
Universal Talking Machine Company of New York since 
its organization, ‘The clockwork, or spring motor and 
turn table originally manufactured by the Company and 
sold to Mr. Prescott of New York for export, and which 
might be used in rotating Gramophone records did not, 
in my Opinion, and could not infringe any of the United 
States patents of Emile Berliner, The claims of said Ber- 
liner patents are limited to special methods of making 
sound records as by the so called etching: process; to 
sound records made of special materials, such as hard 
rubber; to sound boxes or arrangements of diaphragms 
and stylus, of special construction, and to a special method 
of feeding the reproducer along the records by means of 
the record groove itself, 

Berliner was not the first to make, use or describe a 
rotating turn table for carrying a disk sound record and 
a motor for rotating same, as stich is shown and described 
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in Edison's TEnglish patent No, 1644 of 1878, see Tigs, r 
and 2, As a matter of fact, none of the Berhner patents 
even show a spring motor used for this purpose, and the 
only one which shows any equivalent is Berliner patent 
No, 504,586, which slows a crude arrangement of weights 
for this purpose; but that is not claimed in the patent as 
cOnsSLITMtNe any invention. 

The motor made by the Universal Talking Machine 
Company is covered as to its special features by Letters 
Patent No, 651,904, granted to the Universal Talking Ma- 
chine Company June 19, 1900, upon an invention of Louis 
I’, Valiquet. 


A. PARKER SMITH. 


Sworn to and subscribed before me this twentieth day 
of September, 1900, 


W. H. HUMPHREY, 
[SEAL] Notary Publie 97, 
New York County. 


AFFIDAVIT OF WILLIAM T. HOPPER. 


Untren Srates Crrcurr Court, Western Districr 
OF VIRGINIA, 


IN EQUITY. 
Frank Seaman, Plaintiff, 


V5. 
Berliner Gramophone Company, Defendant, 


Ciry, County anp Strate or New York, ss. 


William T. Hopper} being duly sworn, deposes that he 
is assistant treasurer of the National Gramophone Cor- 
poration, 

Deponent further says that he knows the directors and 
officers of said Corporation; that Frank J. Dunham, Pres- 
ident of the Dunham Cocoanut Company is President of 
said corporation, and a director: 
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That George IT. Robinson, Vice-President of the Gor- 
ham Manufacturing Company is Vice-President of said 
corporation, and a director: 

That H. N. Higinbotham of the firm of Marshall, Field 
& Co., of Chicago, and formerly President of the World's 
Fair, is a director of said corporation: 

That H. C. Duvall, assistant to the Chairman of the 
Board of Directors of the New York Central Railroad 
Company is a director of the said corporation: 

Deponent further says that when Frank Seaman re- 
signed as treasurer of said corporation, this deponent 
was elected assistant treasurer and has since performed 

*169 
the duties of treasurer, said Frank Seaman relinquishing 
all of the same to deponent. 





Sworn to before me this day 


of September, 1900. 
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Court held at Harrisonburg, on the 29th day of Septem- 
ber, A. D. 1900, came the parties by Counsel and the fol- 
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hy counsel, and thereupon, the plaintiff moved the court 
to enlarge and modify the restraining order entered in 
tus cause on the 25th day of June, 1go00, in accordance 
with the rule issued by this court on the 24th day of 
September, 1900, which it appeared had been served upon 
the defendant, and other parties, as shown by the affi- 
davit of John J. Sullivan; and, 

Thereupon the Berliner Gramophone Company ob- 
jected to the hearing of said motion on the ground that 
the issue was not properly raised by the said rule of the 
24th day of September, 1900, and could only be raised by 
an amended or supplemental bill, or by petition, or con- 
sideration of which objection, the court overruled the 
same, and thereupon, the defendant, the Berliner Gramo- 
phone Company, filed its answer to said rule, and the 
motion coming on further to be heard, upon the record 
of this cause, and upon the affidavits and exhibits filed 
by the plaintiff at this hearing, name four several_aff- 
davits of Henry Kk. Smith, the afhdavit of Frank Seaman 
with the exhibits accompanying the same, the two affi- 
davits of John J. Sullivan, the affidavit of Reeves Lewis, 
and the affidayit of S. T, Cameron, with the exhibits ac- 
companying the same; and, 

Thereupon, upon consideration thereof, and upon the 
motion of the defendant for leave to file counter-affidavits 
to those this day filed at the hearing by the plaintiffs, it 
is ordered that said motion of the defendant be granted, 
and that both plaintiff and defendant be permitted to file 
affidavits respectively until the further hearing of this 
motion, which is hereby set down for the roth day of 
October, tooo, at Abingdon, Virginia, and it is further 
ordered that the said rule be docketed. 


At a previous day, to wit, in the Clerk's office of said 
Court on the 28th day of September, A. D, 1900, had 
come the Marshal of this District and returned service 
of the following decree, herein upon the Defendant herein, 
which Decree is in words and figures, as follows, to wit: 





Decree of Sept. 24, 190C 
Marshal on 


In THE Crrcurt Court 01} 
WrstERn Drs'r 


IN 


Frank Seanii 


Berliner Gramophoy 


On this the 24th day of 
Seaman, the plaintiff in the 
sel, and moved the Court {i 
the Berliner Gramophone 
the injunction awarded he 
1900, should not be enlar 
three several affidavits o! 
herein, with the exhibits ; 

Upon consideration wht 
cause, it is ordered adjudg 
issue against the said, T] 
pany, returnable before t) 
Court House in Harriso: 
the 29th day of Septembe: 
ing the said defendant to 
can show, why the injunct 
of June, rgoo, should not 
restrain the said defenda: 
and employees, from givi 
fering to give away to a) 
ships, or corporations, in 
District of Columbia, any 
parts thereof, contracted 
of October roth, 1896, © 
said contract, and espec 
said defendant company, 
employees from giving 0: 
away any stich goods, or 


Raymond R. Wile 
Research Library 





mas 
+ “Pea 
5 















-_ 


ywoved the court 
rder entered in 
, 11 accordance 
he 24th day of 
2e1) served upon 
yn by the affi- 


Company ob- 
e ground that 
said rule of the 
ly be raised by 
petition, or con- 
overruled the 
erliner Gramo- 
rule, and the 
pon the record 
d exhibits filed 
ur several_affi- 
Frank Seaman 
ie, the two affi- 
f Reeves Lewis, 
ite exhibits ac- 
| 


| 


f, and upon the 
tounter-affidavits 
‘the plaintiffs, it 
dant be granted, 
permitted to file 
hearing of this 
the roth day of 
and it is further 


’s office of said 
. D. 1900, had 
returned service 
defendant herein, 
| follows, to wit: 





eT SI TO TN a ee ee ei, LS 





593 


Decree of Sept. 24, 1900 Served on Defendant by 
Marshal on Sept, 27, 1900. 


In THE Circuit Court oF THE UNITED STATES FOR THE 
Western Disrrict oF VIRGINIA, 


IN EQUITY, 
Frank Seaman, Complainant, 
versus 
Berliner Gramophone Company, Defendant, 


On this the 24th day of September, 1900, came Frank 
Seaman, the plaintiff in the above entitled cause, by coun- 
sel, and moved the Court for a rule against the defendant, 
the Berliner Gramophone Company, to shaw cause why 
the injunction awarded herein on the 25th day of June, 
1900, should not be enlarged, submitting therewith the 
three several affidavits of the plaintiff heretofore filed 
herein, with the exhibits accompanying said affidavits. 

Upon consideration whereof, and of the record of this 
cause, it is ordered adjudged and decreed, that a rule do 
issue against the said, The Berliner Gramophone Com- 
pany, returnable before the Judge of this Court at the 
Court House in Harrisonburg, Virginia, on Saturday, 
the 29th day of September, 1900, at 10:00 A, M., requtr- 
ing the said defendant to show cause, if any it has and 
can show, why the injunction awarded herein on the 25th 
of June, 1900, should not be enlarged so as to enjoin and 
restrain the said defendant, its officers, agents, servants 
and employees, from giving away, or advertising, or of- 
fering to give away to any person, or persons, partner- 
ships, or corporations, in the United States, except the 
District of Columbia, any of the goods, or articles, or any 
parts thereof, contracted to the plaintiff, in the contract 
of October roth, 1896, other than as is provided for in 
said contract, and especially enjoining and restraining 
said defendant company, its officers, agents, servants and 
employees from giving or advertising or offering to give 
away any stich goods, or any parts thereof, so contracted 
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to the plaintilf, as aforesaid, to any person, or persons, 
partnerships or corporations, who have purchased gram- 
ophones, or gramophone goods, from, or through the 
plaintiff, sinee the 1oth of October, 1896, and further to 
enjoin the said, The Berliner Gramophone Company, its 
officers, agents, servants and employees, from giving 
away, or advertising, or offering to give away, or from 
selling, trading, bartering, or in any way disposing of 
any of ihe goods or articles, or parts thereof, contracted 
to the plaintiff, under the contract of October roth, 1896, 
tO any person, persons, partnerships, or corporations, in 
the District of Columbia, for sale within the District of 
Columbia, for shipment elsewhere in the United States, 
to be sold or given away, except as is provided for under 
the contract of October roth, 1896, and has heretofore 
been disposed of in the said District of Columbta, in the 
usual course of business of the said defendant Company, 
as carried on and conducted in said District of Columbia, 
prior to the 25th day of June, 1900. 

And it is further ordered that a copy of this order shall 
be served upon the defendant, and upon such of its offi- 
cers, agents, servants and employees, as may be desired 
by the plaintiff to have notice hereof. 


_JOHN PAUL, 
District Judge. 


SEPTEMBER 24, 1900, 
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Teste: 
A. K,. FLEtTcrier, 
[SEAL] Clerk. 








POD AR MEH DE aa, gah pel PLB RARE ess Tey, 


= ¥ 


Ly 


ik, 


505 


' L7 





(Affidavits on [kt 
AFFIDAVIT OF F 


UNITED STATES Circulr ( 
' OF Vi 


IN EC 

Frank Sean) 

\ 

Berliner Gramophone 


STATE OF VIRGINIA 
County or ROCKINGHAM | 


Frank Seaman, being di 
that he is familiar with the . 
liner Gramophone Compan: 
in the District of Columbia 
of June, 1900, and that suel 
the deponent under his cor 
1896; 

That the said Berliner 
made any sales to the knov 
trict of Columbia, of Gr 
goods, or any shipments t. 
of record, as permitted by 

That at the time said ¢ 
clause therein as to the rig 
Company to sell Gramop! 
within the District of Coh 
Berliner, as deponent was 
vin, who said that the onh 
trict of Columbia from th 
to comply with a request 
Berliner, who thought it | 
to avoid direct antagonis 
with the Columbia Phonc 


Raymond R. Wile 
Research Library 






























m POT fi SEAGER MONET, FU EG ES STL NE ATO EEE RIAA RE a ET pect tars aing Pg oh bt Be 
ih 8 
505 3 ; 
persons, *170 
Clete (Affidavits on Rule to Enlarge.) 
further to | , | | 
pany, its AFFIDAVIT OF FRANK SEAMAN, | 
m. giving Unirep States Circurr Court, Western District 
or From OF VIRGINIA. 
posing of | 
ontracted tN EQUITY, iW 
~h, 1896, Frank Seaman, Plaintiff, Way 
dons, in ie 
istrict of VS. Hi | 
ed States, Berliner Gramophane Company, Defendant. 
for under , 
eretofore STATE OF VIRGINIA “t : 
ia, in the County or RocKINGHAM ‘i 
Company, Frank Seaman, being duly sworn deposes and says, y : 
Columbia, that he is familiar with the course of business of the Ber- | 
liner Gramophone Company as conducted and carried on ° Meta 
rder shall in the District of Columbia prior to the twenty-fifth day : 
of its offi- of June, 1900, and that such business was by and through | : 
be desired the deponent under his contract of the tenth of October, ean 4 ay 
+ ae 1896; : : 
AUL, That the said Berliner Gramophone Company never i ef 
istrict Judge. made any sales to the knowledge of deponent in said Dis- 1} AS Watt 
j trict of Columbia, of Gramophones and Gramophone HRP erat in kod 
| A goods, or any shipments to any one except stockholders it Bronte, 
; of record, as permitted by the contract; Pinas i # ad 
: That at the time said contract was entered into, the I Wa Ry 24 
ee 4 clause therein gs to the right of the Berliner Gramophone " | eae 
at hearers 4 Company to sell Gramophones and Gramophone goods | nie a> Wa 
within the District of Columbia, was suggested by lmile Sitti e's 
Berliner, as deponent was informed, by Thomas 5. Par- , Se 
! vin, who said that the only purpose in excluding the Dis- stet 
Pig trict of Columbia from the operation of the contract was hate 
to comply with a request and gratify a whim of Emile | oN ts an 
Berliner, who thought it best under all the circumstances, , ks 
| to avoid direct antagonism in the City of Washington, : : Pas. 
with the Columbia Phonograph Company, a very strong ol 
os Sieg 








25s 


d ‘ y 
citi 
: ‘ ia | 
m. pt Ae i 
a = r 
: 4 het, 


Raymond R; Wile 
Research Library 





‘ 5 a 
& " ait Sa ef ie | 


506 


anc powerful company, handling rival goods; and (lepo- 
nent acceded to this request; but that it has been always 
understood between deponent and the Berliner Gramo- 
phone Company and acted upon by both parties to the 
contract, that the Berliner Gramophone Company was not 
io sell goods in the District of Columbia; on the contrary, 
all goods that have entered into commercial use in the 
District of Columbia have been such as were purchased 
by this deponent from the Berliner Gramophone Com- 
Pally ; 

Deponent further says that he has reason to believe, 
and does believe, that the defendant is seeking to evade 
the injunction order of this court, disregarding the usual 
course of business as to sales of Gramophones and Grain- 
ophone goods in the District of Columbia, in that it has 
through its officers or agents, or through its creature, 
the Consolidated Talking Machine Company, shipped to 
the District of Columbia, Gramophones and Gramophone 
. goods for the purpose of making the District of Colum- 
bia an outlet for said goods for distribution and sale 
throughout the United States, and has authorized its rep- 
resentative in the City of Washington, namely the Firm of 
J. Vf. léllis & Company, to put upon the market, Gramo- 
phones and Gramophone goods for sale throughout the 
United States, and that the said J. F. Ellis & Company 
are and have been, engaged in soliciting orders by letter 


and otherwise, from persons and dealers in Gramophones 


outside of the District of Columbia, as will appear from 
a photograph of a letter written by the said J. F. Ellis & 
Company on the fifteenth day of September Igoo, to 
H. R. Eisenbrandt & Sons, Baltimore, offering to supply 
Gramophones and Gramophone goods to said dealers, the 
original of which can be produced, if desired. 


FRANK SEAMAN. 


Sworn to before me this 28th day of September, 1900. 


A, M. LEwIs, 
Notary Public. 
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AFFIDAVIT OF §&. T. 


Unitrep States CrrculIr Court, 
oF VIRGINIA 


Frank Seaman, P 
Ya. 


Berliner Gramophone Com, 


City or WASHINGTON. ! 
District oF COLUMBIA. 


This day personally appeared be 
personally known to me to be a 
Washington, D, C., who after be: 
and says: 

That on the 26th day of Septe: 
the business establishment of Joh 
No. 937 Pennsylvania Avenue, \ 
was there informed by a gentlema 
duced by one of the employees o 
pany as being in charge of the br 
that the said Ellis & Company \ 
and Gramophone supplies at whe 
the City of Richmond, Virginia, 
in Gramophones and gramophon 
sale and retail prices, and would 
mond the usual discounts to di 
forward to one E. M, Crutchfe 
mond, Virginia, their catalogue ¢ 
and records and quote him pri 
counts which they would allow t 
letter, on the business letter head 
pany, and addressed to E. M, Cri 
was received by him, the said ¢ 
said I. M. Crutchfield, to whon 
request of deponent, said letter 
fication “Exhibit No, 3 S. T. C.’ 
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AFTIDAVIT OF §. T. CAMERON, 


UNITED States Crrcuir Court, WESTERN DISTRICT 
OF VIRGINIA. 
Frank Seaman, Plaintiff, 
vs. 
Berliner Gramophone Company, Defendant, 
City or WASHINGTON. 
District or COLUMBIA, 


This day personally appeared before me, 5. T. Cameron, 
personally known to me to be a resident of the city of 
Washington, D. C., who after being duly sworn, deposes 
and says: 


That on the 26th day of September, 1900, he called at’ 


the business establishment of John I. Ellis & Company, 
No. 937 Pennsylvania Avenue, Washington, D. C., and 
was there informed by a gentleman to whom he was intro- 
duced by one of the employees of the said Ellis & Com- 
pany as being in charge of the business of said Company, 
that the said Ellis & Company would sell Gramophones 
and Gramophone supplies at wholesale rates to parties in 
the City of Richmond, Virginia, that they were dealing 
in Gramophones and gramophone goods, both at whole- 
sale and retail prices, and would allow a dealer in Rich- 
mond the usual discounts to dealers; that they would 
forward to one E, M. Crutchfield, in the City of Rich- 
mond, Virginia, their catalogue of Berliner Gramophones 
and records and quote him prices, giving him the dis- 
counts which they would allow to him; that the attached 
letter, on the business letter head of John F. Ellis & Com- 
pany, and addressed to E. M. Crutchfield, Richmond, Va., 
was received by him, the said S, T. Cameron, from the 
said IX, M, Crutchfield, to whom it had been sent at the 
request of deponent, said letter being marked for identi- 
fication “Exhibit No, 3 S. T. C.”; that said Ellis & Com- 
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pany sent to said Crutchtield, at Richmond, Va., the ac- 
companying Gramophone Record Catalogue, marked for 
identification “Lexhibit No. 15. T. C." and also the pam- 
phiet entitked “The Gramophone and How to Use It,” 
marked for identification “Exhibit No. 2, S. T. C.” which 
sald catalogue and pamphlets were forwarded by said 
Crutchheld to deponent by mail, 


(Signed) Ss. T. CAMERON. 


Subscribed and sworn to before me this 28th day of 
September, 1900, 


(Signed) Reeve Lewis, 
[SEAL] Notary Public, 
District of Columbia. ~ 
— So 171 mi 


AFFIDAVIT OF REEVE LEWIS. 


Unitep States Circurr Court, WrEsterN District 
OF VIRGINIA, 


Frank Seaman, Plaintiif, 
vs. 


Berliner Gramophone Company, Defendant. 


Districr or CoLuMBtIA,) .. 
City oF WASITINGTON, th 

This day personally appeared before me a Notary Pub- 
lic in and for the District and City aforesaid, Reeve Lewis, 
who being duly sworn deposes and says: 

That on the 26th day of September, 1900, he called at 
the business establishment of John I’. Ellis & Company, 
No, 937 Pennsylvania Avenue, Washington, D, C,, at 
which place of business deponent was informed that the 
Berliner Gramophone Company, by reason of certain con- 
tractural relations, could not sell Gramophones anywhere 
in the United States excepting the District of Columbia, 
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but that there was no reason why the aforesaid [Ellis & 
Company could not sell as many Gramophones as they 
chose, and that accordingly communications have been 
sent out by them, the said Ellis & Company, to the various 
| Gramophone Companies offering in behalf of Iéllis & 
Company to sell them Gramophones, 


(Signed) REEVE LEWIS. 


Subscribed and sworn to before me this 28th day of 
September, 1g00. 
(Signed) EK, L, Waite, 


[SEAL | Notary Public Tor the District of Columbia. 


AFFIDAVIT OF H, K. SMITH. 


Unitrep States Crrcuir Court, WrEsTERN DISTRICT 
OF VIRGINIA. 


IN EQUITY, 


Frank Seaman, Plaintiff, 
vs. 


Berliner Gramophone Company, Defendant. 


City AND County or NEw bie 
7 rr ot, 
STATE OF New York. 


Henry K. Smith being duly sworn, deposes that he is 
a resident of the City of Philadelphia, Pennsylvania, hav- 
ing been for a number of years connected with the Ber- 
liner Gramophone Company, of which Thomas $8. Parvin 
is President, occupying during that time the position of 
bookkeeper of said company: 

That he is thoroughly familiar with the method in which 
the business of the said Berliner Gramophone Company 
has been conducted, and also its business policy: 
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That he is thoroughly informed as to its present and 
past financial condition hy reason of his knowledge of the 
books of the corporation, and that the usual course of 
business of the sail Berliner Gramophone Company as 
conducted and carried on in the District of Columbia prior 
to the 25th day of June, r900, was by and through Frank 
seaman under his contract of the Tenth day of October, 
1896; that the said Berliner Gramophone Company never 
made any sales in said District of Columbia of Gramo- 
phones and Gramophone goods, or shipments to anyone 


said District of Columbia until June, 1900, the reason be- 
ing that the said clause in said contract was inserted at 
the instance of Emile Berliner for the purpose of avoiding 
any antagonism in the City of Washington with the Co- 
lumbia Phonograph Company: this reason deponent has 
heard given by the president of the Berliner Gramophone 
Company: 

Deponent further says that of his own knowledge, cer- 
tain furniture, consisting of a roll-top desk, and a card 
filing cabinet, which were purchased by the Berliner Gram- 
ophone Company during the latter part of June, 1900, 
and charged to the fixture account on the books of the 
Berliner Gramophone Company, were removed from the 
office of the Berliner Gramophone Company, 424 South 
Tenth Street, during the week last past. 

That the above named fixtures were purchased for the 
exclusive use of Leon IF, Douglas, the general manager 
of the Berliner Gramophone Company, whose salary as 
such manager, this deponent has paid by checks, drawn 
by this deponent and signed by the proper officers of the 
company: 

Deponent further says that about the first of June, 1900, 
Thomas $. Parvin, President of the Berliner Gramophone 
Company, said to deponent that as consolidations seemed 
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to be the fashion, the Berliner Gramophone Company was 
going to combine with the United States Gramophone 
Company. 

HENRY K. SMITH. 


Sworn to before me this 27th day of September, 1900. 


Eurt T, Furss, 
[SEAL] Notary Public. 


AFFIDAVIT OF HENRY K. SMITH. 


Unitep States Crrcurr Court, Western District 
OF VIRGINIA, 


IN EQUITY, 


Frank Seaman, Plaintiff, 
vs. 


Berliner Gramophone Company, Defendant. 


STATE OF PENNA, - ) ~ 
City AND CouNntTY OF PHILADELPHIA fms 


Henry K. Smith, being duly sworn, deposes: That he 
is, and has been for many years, intimately connected with 
the management of the Berliner Gramophone Company, 
the defendant in the above entitled action, and has during 
that time occupied the position of bookkeeper and cash- 
ier, etc. 

That he knows of the contents of the proposed adver- 
tisements which have been ordered to be inserted in several 
publications and magazines, and which advertisements re- 
late to Gramophone and Gramophone Records, the said 
77172 
advertisements Being put out in the name of the Consoli- 
dated Talking Machine Company of America, with its 
announced headquarters at No. 120 North Front Street, 
Camden, New Jersey. 

That the aforesaid advertisements were placed with N. 
W. Ayers & Son, advertising agents, having their offices 
in the City of Philadelphia and State of Pennsylvania. 
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That they were so placed by one Leon F, Douglass, an 
employee of the Berliner Gramophone Company, and 
known by the deponent to be the General Manager of 
said Company, having paid his salary as such General 
Manager as per instructions of the President Thomas S. 
Parvin which the books of the Berliner Gramophone Com- 
pany exhibit. 

That some question arose on the part of the said N. W. 
Ayer & Son as to the credit of the aforesaid Consolidated 
Talking Machine Company of America after the advertise- 
ment has been placed with them for publication. 

That within one month Jast past said Douglass directed 
the deponent to call by telephone the office of the afore- 
‘said N. W. Ayer & Son. Deponent caused to have said 
connection established, whereupon the aforesaid Douglass 
telephoned to the said office of N. W. Ayer & Co, stating 
substantially as follows:—‘In reference to the advertise- 
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AFFIDAVIT OF HE 


Henry IK. Smith, being dul 
has been for several years th 
of the Berliner Gramophone 
this action, 

That as such he became a: 
last past with Mr. shaw, inti 
Mr. Leon F, Douglass, kno 
General Manager of the Berl: 
the said Mr. Douglass infor: 
had succeeded in procuring t! 
asked the deponent if I had | 
Douglass an evasive answer | 
he had hard work getting him 
ple, but was a very valuable 

On the 13th day of Septer 
conversation with the depon 


ment of the Consolidated Talking Machine Co, rH sc es leaving for Washington, D. 
BIsced with ah Fo-ciay | veler. JEU BS OL Ere ts Ns . me, the deponent, in about ty 
Joseph Goldsmith, No. 434 Market Street, Philadelphia. avASE fron tha tact thiatoniin 
Deponent says that the aforesaid Joseph Goldsmith 1s deponent, excepting Leon F 
and ha: been know 1 to him for years as the Vice Pr esident | heen laid of antics decision 
of the Berliner Gramophone Company, and is the acting b ctueen. rani! Ssamanenn 
executive officer of the Berliner Gramophone Company ' Company 
in the absence of its President, and has so acted from time The duties of the deponen 
to time during such absences, i held, required him to remaii 
That the location No, 120 North Front Street, Camden, balance at tive employes of th 
New Jersey, as given in the aforesaid advertisement, is the pany, and jin that siberian 
factory of Eldridge R, Johnson, who has manufactured for | consisting of Gramophone R 
> Berl § iY } , £ | -r of rank i " - « 
the | ertines Gramophone Company, upon order of Frat k | ing matter, etc., or relating | 
Seaman, thousands of motors, sound boxes and machine ! 


parts employed and used in the talking machine known 
as the Gramophone, * | 
HENRY K. SMITH. 


Subscribed and sworn to before me, this 24th day of 
September, 1900. 
WILLIAM POWERS, 
[SEAL] Notary Public, 
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AFFIDAVIT OF HENRY EK. SMITH. 


Henry Kk. Smith, being duly sworn, deposes: That he 
has been for several years the bookkeeper, cashier, ete. 
of the Berliner Gramophone Company the defendant in 
this action, 

That as such he became acquainted within one month 
last past with Mr. Shaw, introduced to the deponent by 
Mr. Leon [, Douglass, known to the deponent as the 
General Manager of the Lerliner Gramophone Company, 
the said Mr. Douglass informing the deponent that he 
had succeeded in procuring the services of Mr. Shaw, and 
asked the deponent if I had heard the same. Giving said 
Douglass an evasive answer he said to the deponent that 
he had hard work getting him from the Graphophone peo- 
ple, but was a very valuable man. 

On the 13th day of September, 1goo the said Shaw, in 
conversation with the deponent stated that he was then 
leaving for Washington, D. C., and would expect to see 
me, the deponent, in about two weeks. This conversation 
arose from the fact that all the employees, including the 
deponent, excepting Leon I’. Douglass and said Shaw had 
been laid off until a decision was rendered in a suit at law 
between Frank Seaman and the Berliner Gramophone 
Company. 

The duties of the deponent in the position in which he 
held, required him to remain three days longer than the 
balance of the employes of the Berliner Gramophone Com- 
pany, and in that inferim a shipment of sundry articles 
consisting of Gramophone Records, printed and advertis- 
ing matter, ete., or relating to Gramophones and Gramo- 

phone goods was made to persons as per said Shaw’s in- 
structions, to Washington, D. C. 
; HENRY K. SMITH. 

Subscribed and sworn to before me this 24th day of 


September, 1900. 
WILttaM PowrEnRrs, 


[SEAL] Notary Public, 
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AFFIDAVIT OF HENRY K. SMITH. 


flenry K. Smith, being duly sworn, deposes: That he 
resities in the City of Philadelphia and State of Pennsy|l- 
vinia, and has for upwards of five years last past been 
- employ or the Berliner Gromonene Company, the 
Detendant herein; that tn the course of lis said employ: 

ment he has acted as accountant for said Company, and 
ha: had charge of the books of the same, and has been 
familiar with the course of business of said Company, 
receipts and expenditures. 

That at the time of the execution of the contract with 
Frank Seaman, the Complainant herein, in October, 1896, 
the business of said Company was comparatively small. 
That when orders for goods under said contract began to 
be received from the Complainant herein, for spring mo- 
tors, the greater number thereof were filled through se- 
curing the manufacture of motors and parts thereof by one 
Eldridge R. Johnson, who took contracts therefor, and 
that such motors and parts were combined into Gramo- 
phones, and delivered to the Complainant by The Berliner 
Gramophone Company. 

That upon the machines so made and furnished were 
placed, by the Defendant; The Berliner Gramophone Com- 
pany, decalcomania labels, as follows: “Berliner Gramo- 
phone, Patents, ete. National Gram-o-phone Company 
S74 Broadway, New York City’; and that such goods, so 
marked, were shipped upon orders of Mr. Frank Seaman; 
that such shipments were made from time to time. That 
when Mr, Seaman first began delivering under said con- 
tract, there was nothing except what was termed a “Hand 
Gramophone.” The first spring motor machine was built 
upon a model furfiished by a Mr. Montrose, of Camden, 
New Jersey, which model Mr. Seaman adopted, and placed 
an order for the same, which order was filled by Defendant. 
The order for these motors was turned over by the said 
Montrose to the said Eldridge R. Johnson, who built the 


machines. After the first thousand machines were built ° 
under said order, a controversy arose between the said 
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MITH. Montrose and the said Johnson, and Johnson got up a : 
| ’ model of his own. 
oses: That he Thereafter said Johnson continued to build machines ! 
te of Pennsyl- upon his said model, which was adopted by the Complain- | 
last past been ant in giving his orders, and specified as the one which ; 
Company, the was to be followed by Defendant. . 
S id) employ- | "173 ' 
iba patie all When Mr, Johnson began building machines questions 
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form, All models submitted by the Complainant for dif- 
ferent motors were invariably placed in the hands of John- 
son for examination, and said Johnson passed upon the 
same, 

That about three years ago the Defendant made an ar- 
rangement with said Johnson to improve its method of 
taking and making Records, and pursuant thereto The 
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That said Johnson constantly reported progress, and 
when, a littie over a year ayo, practical results began to 
be accomplished, said Johnson negotiated for the Defend- 
anta sale of its forcign rights in the aforesaid processes of 
taking and making Necords to the Gramophone Company 
of teondon, Limited, of which William Barry Owens is 
Managing Director, for the sum of Tifteen thousand dol- 
lars; that upon such sale said Johnson received a commis- 
sion of Vive thousand dollars, and the Berliner Company 
made a net profit of about Twenty-seven hundred dollars, 
as shown by their books, after paying the expenses of said 
experiments, and besides retaining for the United States 
their full rights in the patents, inventions, discoveries, and 
processes so worked out. 

That after such time, and down to the present time, the 
Defendant has continued to conduct such experiments, and 
to produce Records and Matrices at the factory of said 
Johnson, using for that purpose machinery and appliances 
so bought by it, a part of which is now in the factory of 
said Johnson at Camden, in the State of New Jersey, and 
4 part of which was until recently in the factory of the 
Defendant at Philadelphia—the two parts referred to being 
practically dupheate plants. 

efore these experiments were begun, and expenses 
made, a resolution was passed by the Board of Directors 
of the Defendant, The Berliner Gramophone Company au- 
thorizing their prosecution, and the payment by the Com- 
pany for the same, upon the condition that all rights, in- 
ventions and discoveries made in or about, or obtained 
through such expenditures, should belong to and be the 
property of The Berliner Gramophone Company. 

That The Berliner Gramophone Company have paid, as 
well as the expenses for experimenting with machinery, 
processes, etc., all patent fees and attorney's fees upon the 
obtaining of patents for inventions and improvements 
made in connection with such investigation and enterprise. 

That about a year ago The Berliner Gramophone Com- 
pany moved from the factory of Eldridge R. Johnson in 
Camden, New Jersey, certain machinery and other appli- 
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ances connected with the making of Records under the 
new process which had been developed as above stated, 
and which is termed the “Johnson process.” JExperimen- 
tal work was done with such machinery at the factory of 
The Berliner Gramophone Company, at 424 South Tenth 
Street, Philadelphia, the rent of which factory was paid for 
by Mr. Frank Seaman, the Plaintiff, as per bills rendered 
to him; and experimental Records were made at the above 


named factory of The Berliner Gramophone Company. 


These experiments did not prove entirely satisfactory, and 
a portion of the machinery above described, and which 
had been paid for by The Berliner Gramophone Company, 
together with the emplovees in the Record making De- 
partment of The Berliner Gramophone Company, were 
sent to Camden, and to the factory of the said Eldridge hk. 
Johnson, since which time all experimental work and ef- 
forts thereunder to make the said process of commercial 
value, have been conducted at the said Eldridge R. John- 
son’s factory in Camden, New Jersey, The Berliner Gram- 
ophone Company paying the expenses of the same on bills 
rendered by the said Eldridge R. Johnson, and The Ber- 
liner Gramophone Company also paying the weekly pay- 
roll for wages in connection therewith. 

That about the first of July, 1900, the laboratory of the 
Berliner Gramophone Company at 424 South roth st, was 
closed and the gentleman in charge of said laboratory was 
sent to the laboratory at the factory of the aforesaid E1- 
dridge R, Johnson hut he continued in the employ of and 
on the pay roll of the Rerliner Gramophone Company. 
From that time to the present date, to the hest of the 
knowledge and belief of the deponent, various talent has 
been employed from time to time and matrices made at 
the Caniwen laboratory, the products amounting in munber 
to some two hundred matrices and the deponent of lis 
own knowledge states that one half of the expenses of mak- 
ing the aforesaid matrices have been charged to the de- 
fendants, the Berliner Gramophone Company, and one half 
of said expenses have been charged by the said Eldridge 
R, Johnson to the Gramophone Company of London, The 
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charge to said Londo Company was made for the reason 
that said company was privileged to receive the benefit of 
all experiments made at the said Camden factory, for their 
own use abroad, said arrangement having been a part of the 
agreement when the foreign rights to the process itself were 
wild to the London Gramophone Company by the Berliner 
Gramophone Company. 

Fyrom the matrices above referred to some three thou- 
sand Records have been pressed and the same are now in 
the stock of the defendant company at its factory in Phila- 
delphia. 

That in May last the defendant placed with the said El- 
dridge R. Johnson an order for twenty-five hundred Gram- 
ophones complete with the exception of sound boxes, horns 
and elbows. The sound boxes were not ordered of John- 
son for the reason that the Berliner Gramophone Company 
had in its possession at the time twenty-five hundred sound 
boxes which had not been delivered upon the last order of 


*174 
the complainant for five thousand sound boxes, it being 
the intention of the Berliner Gramophone Company to use 
the said twenty-five hundred boxes on the machines ordered 
as above. 

That from said lot of twenty-five hundred Gram-o-phones 
there had been delivered prior to the middle of August 
about eighteen hundred Gram-o-phones and that at about 
the time stated the delivery of the remainder of Gram-o- 
phones due was ordered delayed by Thomas S. Parvin, 
President of the defendant company, until further instruc- 
tions. 

That for upwards of three years last passed the cancella- 
tion of the contract between the complainant and the defend: 
ant in the above entitled action has been a matter of fre- 
quent discussion among the officers and directors of the 
defendant company and it has been the settled policy of the 
management of the said defendant corporation for upwards 
of the year last passed to cancel said contract upon any pre- 
text that could be found in order to gain for the defendant 
corporation the benefit of the entire retail business in Gram- 
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henent of cellation of said contract [ldridge RK. Johnson was con- 
y. for their stantly lending his influence through the making of reports 
part of the regarding interviews with the complainant and others. 
steele AVGre HENRY K. SMITH. 
zw Berliner = ' 7 ! 
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tember, 1goo., 
hree thou- | 
‘eee Emit T, Fuess, 
1 bass : [SEAL] Notary Public, 
y in Phila- 
he sarc IEI- Answer to Rule to show Cause against Enlargement . 
red Grant of Inj unction., ¢ 
xes, horns 
td of John- tn tue Crrcurr Court or tHe UNITED STATES FOR THE 
Company Western District oF VIRGINIA, 
red sound eae 
t order of oH ERUTEYs nt 
Frank Scaman, Complaimant, 
, it being vs. 
lary to use R 2 oy er ; 
* ordered Berliner Gramophone Company, Defendant. f 
| ANSWER TQ RULE TO SITOW CAUSE WITY INJUNCTION Mee i 
| pha head AWARDED ON JUNE 25, 1900, SHOULD NOT BE ENLARGED. eit os 
of August rst 
it at about The defendant (The Berliner Gramophone Company) Rae, Sin 
of Gram-o- answering said rule, saith :-— ‘eae 
S. Parvin, BAN" es re Soh 
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he cancella- livered to John F, Ellis & Co., District of Columbia, six: meh 
he defend: teen Gramophone machines and eight hundred and twenty- re 
ter of fre- six records, and Gramophone goods to the amount of ae, 
rewof the $46.57, aggregating about Four Hundred Dollars. With fa 
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the exception of these sales to John F. Fllis & Co., no 
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"The licensor hereby grants to the licensee the exclusive 
license to buy, sell and deal in throughout the United states 
of America (excepting in the District of Columbia) Gramo- 
phones and Gramophone Goods embodying the said inven- 
tions and all improvements therein, ete.” 

Defendant is advised and therefore avers that in the above 
quoted eclouse of the contract of October ro, 1896, the 
Kerlmer Gramophone Company had a right to sell in the 
Distr:ct of Columbia the quantity of Gramophones and 
Gramophone Goods and records which it did sell as afore: 
suid, and that there is nothing in the injunction order which 
prevented them from selling the aforesaid quantity of 
Gramophones and Gramophone Goods. 

Defendant further says that on September 11, 1900, on 
the day following the argument of the motion to dissolve 
the Preliminary injunction in this case granted, the Board 
af Direetors of the Berliner Gramophone Company had 
their regular monthly meeting and adopted a Resolution 
to the effect that all the employees of the Berliner Gramo- 
phone Company should he discharged, except such as were 
necessary to protect the Gramophones and Gramophone 
goods stored in the Company’s factory, 

In purstiance of said Resolution, all of the employees were 
dismissed except one clerk and a watchman and one sales- 
man that the Company desired to send to Washington to 
try and induce John I, Ellis & Co, to use some efforts to 
sell more goods in the District of Columbia, for tse therein, 
than had previously been sold. 

With the exception of the goods sold and delivered in 
the District of Columbia, as aforesaid, and four or five 
Gramophone machines and a few records sold and ‘delivered 
to individual officers or stoekholders of the Berliner Gram- 
ophone Company for their own personal use, no Gramo- 
phones or Gramophone goods which were in the said factory, 
or delivered to them afterwards, have either been sold, given 
away or disposed of in any way to any person whatever. 

All of the Gramophones and Gramophone goods owned 
by Berliner Gramophone Company at the time of the issuing 
of the injunetion in this case or received thereafter were 
stored in the said factory, which is situated at the narth- 
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west corner of Tenth and Lombard Sts, in the City of 
Philadelphia, and all said goods are there at present. 


2. Defendant further says that it has not directly or in- 
directly given away, agreed or promised to give away, 
or authorized any person, firm or corporation whatever to 
give away, or promised or agreed to give away any Gramo- 
phones or Gramophone goods, which the said Berliner Gram- 
ophone Company contracted to sell and deliver to Ifrank 
Seaman, 

Neither has the said Berliner Gramophone Company ad- 
vertised nor caused to be advertised, nor authorized any 
person, firm or corporation whatever to advertise that it 
will give away Gramophones or Gramophone goods of any 
kind or description whatever, 

If any person, firm or corporation is advertising to give 
away or to sell Gramophones or Gramophone goods or 
records to the public generally or to persons, firms or cor- 
porations to whom the said I'rank Seaman has sold Gramo- 
phones or Gramophone goods, such advertisement is with- 
out any license or authority whatever from the Berliner 
Gramophone Company, its directors or officers, 

Defendant further says that it has been the intention 
of the Berliner Gramophone Company, its directors and 
officers, fairly, fully and implicitly to obey the Preliminary 
Injunction issued by this Honorable Court on June 25, 
1900, 


3. Defendant is advised and therefore avers that the 
Court is without jurisdiction to enlarge the Injunction 
heretofore granted on affidavits of matters occurring since 
the filing of the Bill in this case, 
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Opinion of Cowrt. 
IN THE Crrcvir Court or ruHE UNItep STATES FOR THE 
Western Districr or VIRGINIA. 


IN EQUITY. 


Frank Seanan, Complainant, 
versus 


The Berliner Gramophone Company, Defendant, 


EXCEPTIONS BY THE PLAINTIFF TO THE ANSWER OF THE 
DEFENDANT. 


First-—The first exception is sustained. The answer fails 
to deny the allegation that the plaintiff spent and caused 
to be spent great sums of money in advertising and intro- 
ducing gramophone goods, and building up a market for 
the same, The answer should either admit or deny the 
allegations, or answer by way of confession and avoidance. 


Second; The second exception is sustained for the reason 
stated for sustaining the first exception, 


Third: The third exception is overruled; the allegation 
of the bill being in the main matter of inducement—its ad- 
mission or denial is immaterial. 


Fourth: The fourth exception is not well taken and is 
overruled, 


Fifth; The fifth exception is not well taken and is over- 
riled, , 


Sixth; The sixth exception is not well taken and is over- 
ruled. 


Seventh; The seventh exception is well taken in this, 
that the defendant should either admit or deny that it has 
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rendered to the plaintiff bills for talent furnished by the com- 
plainant, during the months of January, [ebruary and 
March and April. It is not sufficient to say that it has 
not rendered any bills since May. 


Eighth: The eighth exception is not well. taken and is 
overruled, 


Ninth: The ninth exception is not well taken and is over- 
ruled. 


Tenth: The tenth exception is not well taken and is over- 
ruled. 


Eleventh: The eleventh exception is sustained to the ex- 
tent of requiring the defendant to either admit, deny or 
qualify the allegations of fact contained in Paragraph 24 of 
the bill. 


Twelfth: The twelfth exception is not well taken and is 
overruled; the defendant denying that it has ever refused 
to furnish the samples. 


-_ v- 
if 


Thirteenth: The thirteenth exception is overruled, for the 
same reason as the last preceding. It contains an express 
denial that it has refused ta furnish the statements referred 
to in paragraph 26 of the bill. 


Fourteenth: The fourteenth exception is sustained. The 
defendant should either admit, or deny the allegation, that 
the plaintiff had demanded arbitration, Whether the plain- 
tiff was entitled to arbitration, or not, is a question of 
law. 


Fifteenth;*The fifteenth exception is overruled. The de- 
fendant makes a general denial of the non-performance on 
its part of the contract, and sets up the matter referred to 
in the exception, by way of confession and avoidance, 
These being matters of fact, it had a right to set up the 
same, 
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A deeree can be submitted in accordance with the fore- 
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going’ conclusions, and the defendant will be permitted to Decree 
put in another answer in acordance with Rule 64, 
JOHN PAUL, , = 


| District Judge. 
OCTOBER 20, 1900. 


Opinion of Court in Ford and Smith vs. Berliner 
Gramophone Co. of Oct. 19, 1900. 


Sanuel Ford and William C. Sinith, Plaintiffs, 
vs, 
Berliney Gramophone Company, Defendant. 


In this cause the Court grants the injunction prayed for 
in the first prayer of the bill, It denies the prayer for the 
appointment of a receiver to take charge of the property, 
rights and assets of the defendant corporation, and denies 
the other prayers of the bill. 

Penalty of injunction bond, $5,000. 

An order will be prepared in accordance with this state- 
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At an adjourned Term of the Circuit Court of Chancery i Berliner 
of the United States for the Western District of Virgimia i 


held at the Court House in Harrisonburg on Monday the 
22d day of October, A. D. 1 Present, Hon, John Paul, 
Judge Presiding. 
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Decree of October 22, 1900. 
IN EQUITY. 
Frank Seaman, Plaintilf, 
versus 
The Berliner Gramophone Conipany, Defendant. 
It appearing that the plaintiff has given notice to the de- 


fendant that he would on this the 22d day of October, 
1900, present to one of the Judges of this Court at Har- 
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risonburg, Virginia, his petition for leave to file a supple- | : 
Plaintiffs, mental bill in this cause; this day came the plaintiff by ; 
counsel, and it appearing that the defendant has requested : 
that the same be postponed, and that the plaintiff has con- 
sented thereto, it is this 22d day of October, 1900, ordered : 
efendant. that the said motion be docketed and the hearing thereof 
and the presenting of said petition be continued to the 30th “ 
action prayed for : day of October, 1900, at Harrisonburg, Virginia. ‘i 
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one of the Judees of the Cireuit Court of the United States 
for the Western District of Virginia, in Chambers at Tlar- 
risonbure, Virginia, at To.oo A. M., his petition for leave 
to file a supplemental bill in the above entitled cause, and 
to evant an injimetion as prayed for in said supplemental 
bill: the original bill in which ease, and the mjunction 
thereon issued, was filed in the said Circuit Court of the 
United States for the Western District of Virginia at Har- 
risonbure, Virginia, on the 25th day of June, 1900. 
Given under my hand this 16th day of October, 1900, 


FRANK SEAMAN, 
By Counsel. 
W. G. MORSE & 
STIPE & HARRIS 
OF Ceunsel. 
wie + 
List of the Plaintiff’s Affidavits. 


List of AFFIDAVITS ON BEHALF OF COMPLAINANT IN THE 
curp oF FRANK SEAMAN vs. THE BERLINER GRAMO- 
PHONE COMPANY FILED ON OR ABOUT ‘THLE [OTH DAY 
ov SEPTEMBER, NINETREN IUNDRED, 








First.—The moving affidavits accompanying the bill; 


Second :— 
Affidavit of Seaman, dated Sept. 4, 1900; 
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af i Mauro, ad iF 5) ra! 
“ " Morse, rT a 6, “a ve a‘ 


ee = a ee ae ee ==. 6 


en | 


Se I a al rk ere Soe aes a eae oe ey ak ry 
: at * 


i re 


i a a ee ei i Fe 


2 a ee 


a Fe 


ie 


reek 


£ < ty ts t 7 ra y : h ee a 
Sa pe ae ce Pe a ee rages ed gk 


q i 
1 


eA, 
oe | 


Third.—--Since the 19 
been filed on beliall af 4) 
On the roth of Septer 


Affidavit of Crandell, dited 


e * Modick, T 
2 Clarke, 

ae “i Ford, 

Hf Morse, vi 


(Notr) This affidavit was 
and the juraéd appears subse 


Affidavit of Prescott, dated © 


uy * Burt, ub 
aa ie McComb, a | 
" " Ruther,  ' | 


On the 21st of Septe: 


Affidavit of Seaman, da 
f ' Robinson, 
J * LaDow, ' 
rt '* Chenny, ! 
" ' Crandell, tg 
Ht Gibson, ' 
" " Blair, 4 
if  Boward, 
nf “ Delano, J 
" * Valiquet, ’ 


rf ' Parker-Smith '‘ 


On the 29th of Sept 
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Affidavit of Smith, dated: 
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Third.--Since the roth day of September, there have 
been filed on behalf of the plaintiff, as follows :— 





On the 19th of September :— 
Aflidavit of Crandell, dated Sept. 18, 1900 ; 
if ig Madick, id tt ae ti 
rs Clarke, ff (root th withexh: | : 
ad ia Ford, ii dé 12, ve 
id it Morse, ii ii 24, ae 
(Note) This affidavit was not signed by Mr, Morse and was returned 
and the juvad appears subsequent to the filing.) 
Affidavit of Prescott, dated Sept. 12, 1900 
id ii Burt, id cd 10, ae 
ig ee McComb, tt il 18, it ' 
it if Ruther, ‘i ‘i ‘i ve ; 
On the 21st of September :— : 
Affidavit of Seaman, dated Sept. 20, 1900, with exh. 
af * Robinson, rf 1g, ffs 
ad ié LaDow, ad a 20, af i] it ; ~~ at 4 
ia we Chenny, at té ce ii y 
ia ii Crandell, aa ia ae ig rr " 
Hf " Gibson, i ie |: Se ahs 
ii aa Blair, au il 20, ie al 
a " Bogard, ih i Tee 52 Ei 
id " Delano, H i ite, Af ve. 
ve ia Valiquet, dé oe ii ii ay 
«© Parker-Smith 1. gg Ft | a) 
On the 29th of September, at the hearing of the motion + 
to enlarge :— ie 
Affidavit of Smith, dated Sept, 24, 1900 ; ®, "y 
ve ia ia i¢ ia i ee 
“ ig ia ‘a ie 27, ‘a | ee 
‘“ wt oa “i # 19, be 
15" Beaman. ff oF 99, with exhibits 4 
Hip! Cameron ff af: tf Pe 
‘t " Lewis, ‘a i vo on fi 4 
| Sullivan, ‘ " 27, ‘' (proof of service) ae | 
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AFFIDAVIT OF T. 8. PARVIN FILED 
SEPT. 6, 1900. 


During the time Frank Seaman bought Gramophones from 
us and sold them under the name of the New York Gramo- 
phone Co, and afterwards under the name of the National 
Gramophone Company, I for a long time had no knowledge 
that these Companies were incorporated Companies, as Frank 
Seaman frequently told me that he simply used them as a 
name to enable him to keep the Gramophone business sepa- 
rate from his advertising business. It was not until a long 
time after the formation of the National Gramophone Co, 
that | became aware of the fact that it was an incorporated 
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. . 
ae + Oe, fs. 


PE EAE OHA OEE RENE ENO TE SOB E M ELIT OE TR WIRES IE LOG 8 YE I NERA REREAD ES Sridiune 


as soon as [ had kno 
Corporation, the succe 
were selling Zonopho: 
lic by the announcen 
withdrawn, the Berl 
proceedings against 
to enjoin them from 
phone” in their busin 
Copy of this bill a 
marked T, 5. P. Exh 


Subscribed and sw 


1900. 


Company, and | then asked Frank Seaman if he had assigned Copy 5. 

to the National Gramophone Company, his contract with us, 

calling his attention to the fact that our contract with him AFFIDAVIT 
distinctly stated that he had no right to assign this contract SEF 
or even to form any Company for the purpose of taking over IN THE Crrcurr Co 
his contract without first obtaining written consent from the WESTE] 
Berliner Gramophone Co, He told me that he had shortly : 

after the formation of the National Gramophone Co, as- Kr 
signed to them his contract with the Berliner Co., but after 

learning from me that we would not give our written consent 

to it, he had it re-assigned to him, and made with the National Berliner 


Gramophone Co, a simple business contract, giving them no 
nore rights than were given to any other large dealer in 
Gramophones. | frequently asked him to show me this con- 
tract, but although he promised to do it, he never kept his 
promise, : 

Under the statements made frequently by Frank Seaman 
to me that the National Gramophone Co, would handle no 
other talking machines or talking machine goods than those 
manufactured by the Berliner Gramophone Co, and sold to 
them by him, I made no objections to the use of the word 
“Gramophone” in their corporate title nor in the advertise- 
ments put out by them or by Frank Scaman for them, but 
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as soon as I had knowledge that the National Gramophone 
Corporation, the successors of the National Gramophone Co,, | 
were selling Zonophones and endeavoring to deceive the pub- 
lic by the announcement that the gramophones had been 
| withdrawn, the Berliner Gramophone Co., then instituted 
proceedings against the National Gramophone Corporation 
| to enjoin them from in any way using the word “ Gramo- 
phone” in their business or corporate title, 
Copy of this bill as filed is attached to my affidavit No. 1 
marked T, S. P, Exhibit ‘ Y.” 
THOS, 5. PARVIN. 
Subscribed and sworn to before me, this 6th day of Sept., 
1900. 
| A. K. FLercirer, 
1 Copy 5S. Clerk, 
AFFIDAVIT OF T. 8. PARVIN FILED 
SEPTEMBER 29, 1900. | a ara 
| In THE Crrcutr Court oF THE UNITED STATES FOR THE i 
WESTERN District OF VIRGINIA, 
oa 
| : 5 ne rc = 
| Frank Seaman, Plaintiff, : 
I ' 
: vs, t oy 
Berliner Gramophone Co., Defendant. | eS Bs 
STATE OF VIRGINIA, . Lair 
| J sledes to wit :— 1 Need 
CounTY OF ROOKINGHAM, gE 
Thos. 8. Parvin, being duly sworn, deposes and says :— 2 
: ae ee ei fas 
ist, That the United States Gramophone Company, a ay 
copy of the contract between which and the Berliner Gramo- oe 
phone Company is attached with the plaintiff’s bill, in this ey. 
cause, as an exhibit, on the 23rd day of August, tgoo0, served ek 
upon the Berliner Gramophone Company a notice that the wt 
said company had been guilty of a breach of the covenant of 7 e 
said contract, and that unless said breach was repaired within Es 
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the space of sixty days after the date of the service of said 
notice, the said contract was to be declared annulled and 
avoided, as provided in section eleven thercof, 


2nd. That it is not true, as stated in Frank Seaman’s 
affidavit, that there were delays in filling Frank Seaman's 
orders for gramophone machines, because of the fact that 
Eldridge IR. Johnson was engaged in manufacturing gramo- 
phone machines to be delivered in England. On the con- 
trary there never were any delays in filling Frank Seaman’s 
orders. Eldridge R. Johnson gave positive instructions to 
his factory to push the orders of the Berliner Gramophone 
Comipany on account of Frank Seaman’s orders, ahead of 
everything else, and, at one time, during the Summer or early 
Fall of 1899, when Frank Seaman had delayed for a consid- 
erable time in sending an order to the Berliner Gramophone 
Company, the said Johnson would not have been able to 
commence delivering on the said order, had he not had on 
hand at that time a considerable quantity of material in- 
tended for a London order, which he immediately applied to 
the order of Frank Seaman. 


knowing the difficulty and delay in obtaining material at that 
time, on account of the great boom in the metal business, 
took the responsibility on themselves of ordering from Mr, 
Johnson sufficient materia! to be used in the manufacture of 
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Grouch; but the answer of the Berliner Gramophone Com- 
pany to Frank Seaman, dated November ryth, 1599, is not 
annexed to the said affidavit, Deponent annexes a copy of 
the said letter of November 14th, 1899, hereto, marked T. 5. P, 
No, 5, léxhibit A.” 


sth. In the first paragraph of page 6 of Frank Scaman’s 
affidavit it is stated that “the cash payments which deponent 
made for all goods purchased by him were turned over to the 
manufacturer of said goods, who allowed the discount of 2 
per centum on the same in the case of the Duranoid Com- 
pany and § per cent. in the case of said Johnson.” This 
statement is not correct. The fact is that he never made full 

*179 7 

and complete cash payments, and that at the end of each 
month there was a considerable balance against him. The 
custom of the trade among such manufacturers as furnish 
materials such as the Berliner Gramophone Company desired 
to purchase, was terms: net cash thirty days, from which 
there was nodiscount allowed, There were some exceptions, 
and when the Berliner Gramophone Company found such 
exceptions, as in the case of the Duranoid Company and 
Mldridge Kk. Johnson, they availed themselves of their own 
money and paid prompt cash for such goods as they pur- 
chased, in order to get the benefit of this special cash dis- 
count. In no case did this cash discount ever amount to 
more than 2 per cent., and in many cases only one-half of one 
per cent, This cash discount is invariably distinguished 
among manufacturing establishments as “an extra,” and is 
never charged or credited to manufacturer's account, 


6¢4. That the Berliner Gramophone Company controls 
all the patents of Eldridge R, Johnson, so faras they relate to 
the sound boxes and motors used in a complete Gramophone, 
in the United States, and that neither the Berliner Gramo- 
phone Company, nor any of its officers, receive, or have re- 
ceived, by secret agreement, or otherwise, any profit on ac- 
count of orders placed with him by the Berliner Gramophone 
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Company. sz\nd the only consideration that the said E, R. 
Johnson received was the business and orders given to him 
by the Berliner Gramophone Company, the execution of 
which was under the supervision of the Berliner Gramophone 
Company, with an agreement that the said Johnson shall re- 
ceive simply an ordinary manufacturer's profit for the manu- 
facture of such goods, 


7th. That in any gramophone motors, or machine, man- 
ufactured, or made, by the said E. R, Johnson for shipment to 
foreign countries, neither the Berliner Gramophone Com- 
pany, nor any of its officers, have any interest whatever, or 
any profits therefrom, 


Sth, That Mr. Waldo G, Morse, counsel for the plaintiff, 
stated in open court yesterday, that until the Spring of 1900 
the machine called the Zonophone was not sold in the United 
States, and that the two machines stated by Mr. Parvin in 
his affidavit to have been in his fire proof at the time of the 
conversation had with Messrs. Seaman and LaDow, on or 
about November tst, 1899, were purchased in Montreal, Can- 
ada, whereupon this statement of the place where these ma- 
chines, called Zonophones, had been purchased was denied, 
and Mr. Parvin, being asked by Mr. Harris where he had 
gotten the said Zonophones from, replied that he had pur- 
chased them from Mr. Prescott in New York, and that any 
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Subscribed and swor 
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4 

‘ person living in the United States could have purchased them v ctte 
from Mr. Prescott as he had done, if he had tried to do so. me 
The deponent says that this statement made by him in open T S$ Pp 


Court is true, 


t ] 


offi, That the three models accompanying respectively 
the orders of November 1st, 1899, February 20th, 1900, 
and April 20th, 1goo, were covered by a patent issued, and 
other claims for patents, stated to be allowed, but not 
yet issued, which were patents, or claims, other than those 
owned, or controlled, by the Berliner Gramophone Company. 
The Berliner Gramophone Company hesitated to accept said 
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ap Ep from the Berliner Gramophone Company, or any one else, 

Perens talking machine goods of any description, or part thereof, 

Bye OF | that were not their own, or controlled by the Berliner Gram- 

ophone Company. 

laintiff, =e : | 

roth, That frequent mention has been made of the order 

7] ee of October 2nd, 1899, which order, through inadvertness, has 

tae not heretofore been filed and is exhibited with none of the ! 

Tie. | proceedings in this cause, and now this deponent files a copy ; 

i of said order, marked “T.S, P. No, 5, Exhibit B.” 

nc | 

ta Cates (Signed) THOS. S, PARVIN. OF 
c= ma- | 
Pret | Subscribed and sworn to before me this 6th day of Scp- 

be had tember, 1g0o. pram? 4 
te pur- (Signed) A. K, FLETcHer, aise Sus 
shat any Shbtd Tee 
ed then 5 ae 

Bandi Letter with said Affidavit. a 
rf open | T. S. P. No. 5, EXHIBIT A. 
: | PHILADELIHTA, Nov, 14, 1899. 
pectively Mr, Frank Seaman, New York City :— 

: nae Deak SiR:—In your letter tous dated rith inst., you 
et ek make a statement that preference has been given to the Lon- 

a these don Gramophone interests and that for this reason your 

mpany orders to us have been delayed, I presume your reference 
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orders, and place their own patented parts upon said ma- 
chines, because it might lead to litigation on account thereof, 
particularly in view of the fact that this deponent had re- 
quested that the patents and the claims, under which said 
machines were to be made, should be exhibited to him for ex- 
amination, so that it might be determined in advance whether, 
or not, said patents and claims were in violation of the 
patents held by any other person; and particularly in view 
of the further fact that the contract of October roth, 1896, 
distinctly provides that the plaintiff could not obtain, cither 
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have for the Pall trac 
gramophones sufficie 

You are having tl 
year at this time, an 
have absolutely no 
yourself, 


| reported this to him asking for definite advice about it 
and have a letter from him now, in which he states that your 
remarks, ifintended for him, are absolutely without founda- 
tion, and that when he returned from London in June last he 
broueht with him an order for 3500 motors which order is not 
yet completed, [le states further that he would not have ee eee. 
been able to commence delivering on the present order of his 1s simply - 
2500 machines for you within two weeks of the time he did, inst, relating to cae 
if he had not used material bought previously to use in filling hati your letter we wil! 
the London order, after they had been 
He has given positive instructions in his factory to push Board of Directors. 
our orders out ahead of everything else and says that he will 
be able to connect the first delivery of the new order for 5000 
machines with the ending of the delivery of the present order 
for 2500 machines, so that there will be no interval between 





that he sent sixteen hundred motors to London at some par- 


Hy 
Pe thetwo. This is due to the fact that at our request he | 

t ordered the material for these 5000 machines at least thirty Let 
PP days before the order was finally placed by you. 

E He states that he does not know what you mean by saying | Lie 
P: ticular time, as he did not do so, or has he ever made a ship- 874 Bi 
ment that large. The demand for the London company has Berliner Gramoplhi 
been reduced by the fact that they purchased the German GENTLEMEN t— 


Company and a very laree number of motors which the com- 
pany in Germany had made, [le states also that the delay 
in delivery is due entircly to the fact that there have been 
unusual delays in all manufacturing for some months past, 
and states that on account of this enormous pressure of business 

“180 ——_— 
among all the manufacturers throughout the country he has 
suffered the same as others have suffered by receiving at times 
materials which have not been of proper quality and which he 
has had tocondemn and return, and wait until same should 
be replaced, 

The conditions that exist now are exactly what we pre- 
dicted to you months ago would be the case, and that on ac- 
count of your not exercising ordinary business foresight in 
preparing for the extra demand which you would surely 
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ite advice about it have for the all trade you are at present without a stock of 

le states that your : gramophones sufficient to enable you to fill your orders. 

Jv without founda- You are having the same trouble now that you had last 
onan June last he year at this time, and for exactly the same reasons, and you 

swhich order is not have absolutely no one to blame in any way for this but 
he would not have yourself, 
the present order of This is simply a reply to a portion of your letter of 11th 

of the time he did, inst, relating to this particular point; the other portions of 

. ’ } ‘ . “ 
ly to use in filling your letter we will reply to, as we advised you yesterday, 
after they had been considered at the meeting to-day of our 

his factory to push Board of Directors, 
nd says that he will Yours truly, 

new order for 5000 | BERLINER GRAMOPHONE COMPANY, 

of the present order By 

o interval between 

at our request he ) os Presidente - ; 
hines at least thirty Letter with said Affidavit. 

y You. 
you mean by saying | T. S. P. No, 5, EXHIBIT B. 

ndon at some par- ‘ 

ever madea ship- 874 BROADWAY, Nrw YORK, Oct. 2nd, 1899. it { 

Son company has Berliner Gramophone Campany Philadelphia Pa. : f ‘ i 
rchased the German GENTIIEMIEN 2-1 replace with yasit iy oak Parceg . 
tors which the com- Johnson Motors with winding stop attachment, goon). ce fe ae 
also that the delay | motor to be as per sample recently submitted by Mr. &. RR. ene ‘b& 
that there have been Johnson, and which sample will hereafter be submitted to "as 
f some months past, J: you. Price—g2.90 each. 
4s pressure of business | I also place with you an order for 5090 Johnson Exhibition fea ata 

Sound Boxes, standard to be of highest quality in all respects, erases 

the country he has as approved by me. Price 55§c. each. ee: 3 

y receiving at times I also order 5000 sets of arm fittings, per present style, the Bit ae 
quality and which he same to be placed on arms, Price—toc, each. | ae 

t ntil same should I also place an order for a sufficient number of boxes, 9 a 

— oe Le 
elbows, horns &c, to make the above order complcte for 5000 , ws 
actly what we pre- | gramophones, with necessary packing boxes therefor, quality,. . % 
e, and that on ac- material and workmanship to be first class in every respect 5 exe 
usiness foresight in and equal in every way to those furnished on the last order Mf 
you would surely placed with you. Delivery to begin in six weeks from date, aR 
2 
‘ a 
: e 

ta 
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if it is possible for you to do so, you are to use your best 
efforts to have the deliveries begin within this time. 

If you can possibly arrange it please make deliveries of 75 
per day, or more than this, if you can do so, If I find that 
I cannot use 75 or more per day it is understood that you 
will upon my advice to you restrict deliveries to my stock 
from time to time as | may order, provided | am keeping up 
to the minimum order clause of my contract with you. It is 
also understood that you will not deliver these machines to 
my stock or charge them up to me faster than the minimum 
order clause of my contract calls for, unless with my consent, 
You to secure the very. best prices on the several parts or- 
dered above in case of any material increase over prices now 
paid by you for same parts you will please notify me in order 
that | may satisfy myself that | cannot obtain better prices 
elsewhere. 

This order is, of course, subject to suspension in case | am 
restricted by injunctions preventing my disposing of the 
soods herein ordered. 

Very respectfully, 
FRANK SEAMAN. 
*T81 
Decree of November 21, 1900. 


In THE Circuit Court or THE UNITED STATES FOR THE 
WESTERN DISTRICT OF VIRGINIA. 
IN EQUITY, 
Frank Seaman, Complainant 
versus 
The Berliner Gramophone Company, Defendant. 
UPON THE PETITION OF THE COMPLAINANT, FRANK SEA- 


MAN, FOR LEAVE TO FILE AN AMENDED AND SUPPLE- 
MENTAL BILL. 


This day came both the Complainant and the Defend- 
ant, by counsel, and the defendant moved the Court to 
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dismiss said petition on the ground that a copy of said 
amended and supplemental bill had not been served, in 
accordance with the former order of this Court, five days 
prior to this date; whereupon the Complainant moved the 
Court for an extension of time within which to fite said 
amended and supplemental bill. Upon consideration, the 
Court doth overrule the said motion to dismiss the peti- 
tion aforesaid, and doth extend the time for filing said 
amended and supplemental bill to the third day of De- 
cember, 1900, upon which last named date the Complain- 
ant may present said amended and supplemental bill, hav- 
ing furnished the defendant’s counsel with a copy thereof 
at least five days before the said last named date. 


(Signed.) JOHN PAUL, 
District Judge. 


Nov. 21/1900. 
(A Carbon copy.) 


* 182 
AFFIDAVIT OF THOMAS S. PARVIN. 


In THE Crrcuit Court or THe UNitep STATES FOR THE 
WESTERN DISTRICT OF VIRGINIA, 


IN EQUITY. 


Frank Seaman 
vs, 
Berliner Gramophone Company. 
PHILADELPHIA County, : 
STATE OF PENNSYLVANIA, } 7°" 


Thomas S. Parvin being duly sworn deposes and says 
that he is the President of the Berliner Gramophone Com- 
pany, and that he was present in the Circuit Court for 
the Western District of Virginia, at Harrisonburg, Vir- 


ete 


nae 


tt 


~ 


“> 


ae 


“* 
: 3 


? 


w 


=. 
, 


23" of” 


4 
ay 
c 


. 
on _ 


a 
Be Oe ~~ 


» 


(Rares se) 


> 
* oo 
ao seis 


— 


ie 
i 
- 


Raymond R. Wile 
Research Library 


¥ : 
we ope £ Te OT te eee 
> 








~ 
i 


535 


ving, On September 10, 1900, when a motion to dis- 
solye a preliminary injunction in the above case was ar- 
ued; that after the argument the case was submitted on 
the affidavits then filed, and the court gave no leave to 
tle other aflidavits; that the court gave permission to the 
Mirties to file written or printed briefs and furnish ad- 
ditional citations of authority by September 25th, 1900; 
that the plaintiff between September 1oth, and Septem- 
ber 25th filed a very large number of additional affidavits, 
but that the defendant did not file any additional affida- 
vits, nor any affidavits in reply to those filed by the plain- 
tiff. eH Ea? hy Ge 


Sworn and subscribed to before me this day 
of October, A. D. 1900. 





AFFIDAVIT OF I, W. NORDLINGER. 


In tue Crreurr Court or tHe UNITED STATES FOR THE 
Western District or VIRGINIA, 


IN EQUITY. 


Frank Seaman 
vs. 


Berliner Gramophone Company. 


District oF COLUMBIA, ss. 


I. W. Nordlinger being duly sworn deposes and says that 
he is the Secretary and General Manager of the United 
States Gramoplione Company, and also its solicitor; that 
in the interest of the said United States Gramophone 
Company he went to Harrisonburg, Virginia, on Septem- 
ber 10, 1900, and was present on that day in the Circuit 
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Court for the Western District of Virginia when a motion 
to dissolve a preliminary injunction in the case of Frank 
Seaman v, Berliner Gramophone Company was argued; 
that after the argument the case was submitted on the 
affidavits then filed, and that the court made no order 
and gave no leave or permission to either of the parties 
to file other aflidavits, but simply gave permission to the 
parties to file written or printed briefs and furnish addi- 
tional citations of authority on or before September 25th, 
1900. 
ISAAC W. NORDLINGER. 


Sworn and subscribed to before me this thirty-first day 
of October, A. D. 1900. 


JoserH HARPER, 
[SEAL] Notary Public. 








*183 
Decree of November 1, 1900. 


In tue Crrcuir Court or tire Unrrep STATES FOR THE 
WESTERN District OF VIRGINIA. 


November 1, Igoo. 
Frank Scanian 
vs. 


Berliner Gramophone Company. 


The defendant in this cause, the Berliner Gramophone 
Company having on the 6th day of August, 1900 filed its 
answer to the bill of complaint in this cause with exhibits 
accompanying the same, and the said complainant having 
at the next succeeding rule day to wit September rules 1900, 
filed its exceptions to said answer numbered first to fifteenth 
both inclusive, it is ordered, adjudged and decreed that of 
the exceptions taken by the complainant to the answers of 
the defendant aforesaid, namely the first, second seventh, 
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eleventh and fourteenth, be and the same are hereby sus- 
tained, and that all other exceptions taken by the com- 
plainant to the answer of the defendant be, and the same 
are hereby overruled, and, that the said defendant be and 
is hereby permitted to put in another answer in accordance 
with Equity Rule Sixty-four. 


In tur Circutr Court or THE UNITED STATES FOR 
Tue WESTERN DISTRICT OF VIRGINIA, 


Frank Seaman 
vs. 
Berliner Gramophone Company. 
MOTION TO EXCLUDE CERTAIN AFFIDAVITS, 


Comes now the Defendant, The Berliner Gramophone 
Company, by its Counsel, appearing in its behalf and 
moves the Court to exclude and remove from the record, 
all affidavits filed, submitted or taken by or on behalf of 
the Plaintiff-after the hearing, which took place before 
the Non, Judge Paul at Harrisonburg, Virginia, on the 
tenth day of September, 1900, on the Defendant’s motion 
to dissolve the preliminary injunction awarded in this 
cause on June 25th 1900, 

The affidavits so filed after the case was closed on Sep- 
tember 10, 1900, were the following, viz.: On September 
roth the affidavit of Frank A. Crandall, dated September 
18, 1900; of nail Modick, dated September 18, 1900; of 
W. A. S. Clarke, dated September 18, 1900; of Samuel 
C. Ford, dated September 12; 1900; of Waldo 
PMS ce nr JA TN oe Be Lene *T84 : 

G. Morse, dated September 24, 1900; Jurat added. after 
filing; of F. M. Prescott, dated September 12, 1900; of 
George Burt, dated September 10, 1900; of William Mc- 
Comb, dated September 18, 1900; of P. F. W. Ruther, 
dated September 18, r900; and on September 21, 1900, 
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affidavits of Prank Seaman, dated September 20, 1900; of 
George L, Robinson, dated September 19, 1900; of O, D, 
La Dow, dated September 20, 1900; of George k. Cheney, 
dated September 20, 1900; of Frank A. Crandall, dated 
September 20, 1900; of Robert L. Gibson, dated Septem- 
ber 19, 1900; of William J. Blair, dated September 20, 
1900; of Morris B. Bogert, dated September 1g, 1900; 
of F. A, Delano, dated September 19, 1900; of Louis P. 
Valiquet, dated September 19, 1900; of A. Parker-Smith, 
dated September 20, 1900. 7 

The Defendant makes and files this motion, because 
at the hearing on the said tenth day of September, 1900, 
the case on the preliminary injunction was closed, except 
that leave was given to the Counsel of both parties to 
present to the Court, additional arguments and citations 
of authority, and the further filing of affidavits was ir- 
regular and illegal, 


MARSHALL McCORMICK, 
WM, GORDON ROBERTSON, 
Of Counsel and Solicitors for the Defendant. 
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In tHE Crrcuir Court or tHe Unitep Staves ror THE 
WestTERN DIstRIcT OF VIRGINIA. 


IN EQUITY. 


Frank Seaman, Complainaut, 


versus 


Berliner Gramophone Co., Defendant. 


This 1st day of Nov. 1900 came the defendant by 
counsel and renewed its motion made at Abingdon Vir- 
ginia on October toth 1900 to strike from the record 
the following affidavits. rank A, Crandall, dated Sept. 
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18 1900; of Iemil Modick dated Sept. 18 1g00 of W, A-S. 
Clark dated Sept, 18 1900; of Samuel C, lord dated 
Sept. 12 1goo, of Waldo G, Morse, dated Sept, 24 1900, 
Jiurat added after filing, of F. M. Prescott dated 12 1g00; 
George Durt, dated Sept. ro 1900, of Wm, McComb 
dated Sept. 15 1g00 ot 1) b. W. Ruther, dated Sept. 18 
1y00; and on September 2ist, aflidavits of lrank Sea- 
man dated Sept. 20 1900; of George EH. Robinson dated 
Sept. 19 1900; of O, D. LaDow dated Sept. 20 1900, of 


Delano dated Sept, 19 1900; of Louis V, Valiquet dated 
Sept.19 1900; and of A, Parker-Smith dated Sept. 20 1900 
on the ground that the said affidavits were improperly in 
the record, and form no part thereof, for the reason that 
this cause was submitted to the judge of this Court on 
i motion to dissolve the injunction of the 11th of Sept. 
1900 on the record as it then was made up with leave to 
Counsel only to file additional notes of argument on or 
before Sept. 25 1900 and in support of its said motion 
the defendant filed the following afhdavits, Thos, S. Par- 
vin, I. W. Nordlinger, Albert B, Weimer and Marshall 
McCormick and the exhibits filed therewith, which said 
affidavits were not before the Court at the time the mo- 
tion was made at Abingdon on Oct. 10 1900 

ah ee te Se *187 ee 
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ered by the Court that the motion of the defendant Co. 
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oo of W, Az5. same is hereby overruled, to which action of the Court 
lord dated the defendant objected, it appearing to the Court the 
Sept. 24 1900, Complainant’s Counsel denies the statement of facts 
Inted 12 1900; herein, on motion of the Complainant leave is given him 
Vin. MeComb to file counter affidavits within 30 days from this date to 
dated Sept. 18 be filed in this record as a part thereof when made. 
ol branuk sea- 
“sbinson dated 
i. 20 1900, of rene, €1 88) $$$ —$_________. 
- of Trank A. In tHE Crrcuir Court oF THE UNITED STATES FOR THE 
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Valiquet dated ay . 
dl Sept. 20 1900 The Berliner Gramophone Co. 
‘improperly in 
the reason that This day the 1st of Novemer 1900 came the parties 
this Court on | plaintiff and defendant where upon the motion of the de- 
ith of Sept. fendant made Aug. 17 1900 to dissolve the ‘injunction op 
jewvith leave to awarded in this cause on the 25th of June 1900 having 
rgument on or been fully considered upon the record of this cause and 
its said motion argument of Counsel, it is ordered adjudged and decreed : Paik 
, Thos, S, Par- | that the said motion to dissolve said injunction be and a Ps 
er and Marshall ! the same is hereby denied and that said injunction be Neat: 
ith, which said continued the final hearing of this cause. ty 
ie time the mo- | oP 
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the first day of November, 1900, hereby appeals trony 
said order aud decree to the United States Circuit Court 
of Appeals for the lourth Circuit, for the reasons speci- 
fied in the assigiunent of errors filed herewith, and it 
prays that this appeal may be allowed and that a transcript 
of the record, proceedings and papers upon which said 
order was made, duly authenticated, may be sent to the 
United States Circuit Court of Appeals for the Fourth 
Circuit, 

MARSHALL McCORMICK, 

WM, GORDON ROBERTSON, 

Solicitors for Complainant. 


The foregoing claim of appeal is allowed. 
November r, 1900. 
Joun Paut, 
Disirict Judge. 


ASSIGNM ENT OF ERRORS. 


In tik Crrcurr Courr or ruik Untren STATES FOR TIE 
Western Drsericr or VIRGINIA, 


Frank Seaman 
VS, 


Berliner Gramophone Company. 


ASSIGNMENTS OF ERROR ACCOMPANYING PETITION FOR 
‘ APLPEAT.. 


7. 
First: It was error to award the Injunction order of 
June 25, 1900, which is hereby referred to as a part of 
this assignment. 


Second: It was error to refuse the motion of the De- 
fendant Company to exclude and strike from the record 
all of the affidavits filed therein, after September 11th, 
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1900, as was done by the Court by its order entered 
November Ist, 1900, which said order is hereby referred 
to as a part of this assignment. 


Third: It was error to refuse to dissolve the injunction 
awarded on June 25th, 1900, as the Court did by its de- 
cree entered in this cause on November Ist, 1900, which 
decree is hereby referred to as a part of this assignment. 


Fourth; There are errors apparent upon the face of the 
record other than those herein assigned on account of 
which the Appellate Court will be asked to reverse the 
proceedings had in this cause, 


WILLIAM GORDON ROBERTSON, 
MARSHALL McCORMICK, 
OF Counsel for defendant Company. 


eee iar eeeceereenereeamrmeey! © (10) renpueatin=tiemecasen=cperenrars 
In tur Crrcurr Courr or rue Unrrep STAres ror THE 
Wesrern Disruricr of VIRGINIA. 


Frank seaman 
Vs, 


Berliner Gramophone Company. 


Know Alt. MEN By THESE Presents that we, Berliner 
Gramophone Company, (principal) and Thomas S. Parvin 
and Joseph Goldsmith (sureties) of the City of Philadelphia 
are held and firmly bound unto Frank Seaman in the full 
and just sum of Five Hundred Dollars to be paid to the 
said Frank Seaman, his certain attorney, administrator or 
assigns; to which payment well and truly to be made, we 
bind ourselves our heirs executors and administrators, 
jointly and severally, by these presents. Sealed with our 
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ts a4 | scils and dated this twenty-cighth day of November in the Five Hundred 
aaa j year of our Lord one thonsand and nine hundred. debts and liabifj 
‘ ‘ oi. % Tr . € t 
BY IVhereus lately at a hearing ina suit in the Circuit Court | 
ae of the United States for the Western District of Virginia | 
gn between Frank Seaman as complainant, and the Berliner 
ia Gramophone Company, as defendant, a decree was rendered | 
gine against the said defendant continuing a preliminary injune- : Sworn to befe 
tion granted on June 25, 1goo, and the said Berliner Gramo- 1900. betore me. 
i , phone Company having obtained an appeal and filed a copy 
Pes thereof in the clerk’s office of the said court to reverse the * | [SEAL] 
= hte : 
i. at ef] decree in the aforesaid suit. | 
i ] . . . PY 
By , oan? Nov the Condition of the above obligation is such that if Approved the 
mex the said Berliner Gramophone Company shall prosecute its 
a NC Ne | appeal with effect, or answer all damages and costs, (if it November 29, 
a Set shall fail to make its plea good), then the above obligation 
ee EU ED to be void; else to remain in full force and virtue. 
u “ASEAN Cree Lee 
7 Sealed and delivered in the presence of 
RRL ee < BirLIneR GRAMOPHONE CoMPANY. | Dec 
ae f rd . Ny By | I 
a N THE Circuit 
Pa hy 
he ai i vi 
/ see Presdt. i 
rot By Epwarp WINNEMORE 
Secy. 
é ? LA Pel _ . Fra 
7 rtHOS. S. PARVIN [SEAL] 
JOSEPH GOLDSMITH,  [srav] | 
has | Berliner G 
JUSTIFICATION, On this 3rd day 
: ant and defendant, 
StatE OF PENNSYLVANIA, entered herein on 
| City or Putinapereuta, r | thereupon, the cot 
mental bill in this 
| Thos. S. Parvin and Joseph Goldsmith being duly sworn! tofore filed by him 
| depose and say and each of himself saith that he is worth Berliner Gramopho 
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rin the Five Tuindred (500.00) dollats over and above all just 44 
debts and liabilities and. exemptions. | 
t Court | sete) 4 
Tirginia | THOS. S. PARVIN ij 
Berliner | JOSEPH GOLDSMITH. ae: 
~ ndered | S } Fee 
fnldtic: worn to before me this Twenty-eighth day of Nov., . 
Eis io. 1900, before me. 2 
| a copy ! SAMUEL BELL, E 
aa Aie: | [SEAL] CU, S. Cominissioner. | 
1 that if Approved the within bond and the sureties thereto. - 
seute its Navemberou 4 1 
s, (if it Py ee ces $ : 
ligation JOHN PAUL vxg 
District Judge. i 
——. ———— 
~ 
| Decree of : (90 
Wind, : : e of December 3, 1900. 
| 
: Ix tie Circurr Courr or tue Untrep States ror tite 
IN | WesteRN District oF VIRGINIA. | 
Presdi, 
| IN EQUITY. } 
ecy | | ‘ ’ | 
: Frank Seaman, Complainant, 
[SEAL] 
[seat] | versus 
| 7 
'. Berliner Gramophone Company, Defendant. q 
On this 3rd day of Decetnber, 1900, came the complain- 
ant and defendant, by counsel, in pursuance of the order 
entered herein on the 21st day of November, 1go9, and | 
thereupon, the complainant asked leave to file his supple- fi 


| mental bill in this cause, as prayed for in the petition here- 
y sworn ' | tofore filed by him, to the filing of which bill, defendant, the 
is worth Berliner Gramophone Company, by counsel, objected. 
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Upon consideration whereof and arguments of counsel, the 
Court doth over-rule said objection and Jeave is granted to 
the complainant to file his satd bill, which is accordingly 
done, and thereupon, the defendant is permitted to plead, 
answer or demur at January Rules; and 

Thereupon, the detendant moved the Court to require 
the plaintiff to pay the costs in this cause, up to the filing 
of said bill, in accordance with Equity Rules, but complain- 
ant, by counsel, objected, and the Court sustained the ob- 
jection, and permitted the said bill to be filed without costs; 
and 

Thereupon, the complainant moved the Court to award 
a temporary restraining order against the defendant, as 
prayed for in said supplemental bill, in connection with the 
prayer of the original bill, to which motion, the defendant, 
by counsel, objected, whereupon, it is further ordered, that 
said motion be docketed, and that leave be given the com- 
plainant, ten days from the date hereof, within which to file 
such proper proof as he may be advised, in support of lis 
saidi motion for said injunction, and thereafter, the defend- 
ant shall have ten days, within which to file such proper 
proof as it may be advised, in opposition to the granting of 
sald injunction; and, 

Thereupon, the plaintiff shall have five days within which 
to file any proof in rebuttal: 

Whereupon, the hearing of said motion shall take place 
upon ten days notice to resident counsel for the defendant. 





And at another day, t6 wit In the Clerks office on the 
28 day of November, 1900, came the plaintiff by Counsel 
and filed certain affidavits and exhibits in compliance with 
said Deeree of November 1, 1900, which are in figures 





and words as follows, to wit: 
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In tue Crreurr Court or tuk UNitep SratrEs FoR THE 
Wersrern District OF VIRGINIA, 


IN EQUITY, ' 
Frank Seaman, Complainant, 
versus 


Berliner Gramophone Company, Defendant. 


VirGInia, RocKINGHAM County, to wit: 


’ This day before the undersigned, personally appeared 
John T. Harris, who, being first duly sworn, says: 

That he is one of the Counsel for the Complainant 
Frank Seaman, in the above cftitled cause and was pres- 
ent at and during the argument of the motion to dissolve 
the injunction, which was had from the 6th to the 1oth 
of September, rgo0o; that he distinctly remembers when 
additional affidavits on behalf of the Defendant were ten- 
dered, to be considered on said motion; that he first ob- 
jected to the filing of the affidavits and thereafter re- 
quested time within which to file affidavits in rebuttal and 
that the Court stated that all affidavits would be consid- 
ered and that the Complainant, Frank Seaman should file 
any affidavits he desired to file, not later than the 25th of 
September, 1900, which was the date fixed within which 
written arguments of Counsel should be filed; and that 
the first suggestion made known to him that defendant's 
Counsel entertained a different view of what had occurred 
at the argument, of the motion to dissolve, as to the filing 
of affidavits by the complainant up to the 25th of Septem- 
ber, 1900, was made by 
ee ee ed *1Q2 ae 
Mr, Marshall McCormick on the 29th of September, 1900, 
in Court, the day to which the rule against the defendant 
to show cause why the injunction should not be enlarged 
was returnable. That the extract from the Bill of Com- 
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plaint filed in the Cireuit Court of the United States for | injunctior 
the District of West Virginia contained in the affidavit of | flant rec: 
Mlr, MeCormieck and sought to be construed by Mr, Mc- | the prog 
Cormick as setting out the understanding of this afhant | was men 
of what had occurred on the 25th of September, 1900, was | lana, 
plainly designed by the pleader to simply state the sfafius tae such priy 
of the suit in Virginia and was in no sense designed to That at 
set out at large everything that had occurred at the time of the are 
referred to in the paragraphs quoted; and that while this | liner Gra: 
affiant made affidavit to said abstract this affiant states | partially 
that said extract is true and believes that it would have : 
been improper to have attempted to have enlarged said | , the Court 
statement by endeay oring to recite everything that had Given u 
occurred. ug 
Given under my hand this 27th day of November, 1900. | 
- JOHN T, HARRIS. : Siibser} 


this 28 dk: 
Subseribed and sworn to before me, in my said County Seat 


this 28 day of November, 1900. 


A. M. Lewis, 
Notary Public. 
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nell In tue Crecuir Court of tur UNITED STATES FOR THE 
Western District of VIRGINIA, 


IN EQUITY. 


Frank Scaman, Complainant, 


versus Bi 
Berliner Gramophone Company, Defendant. 
| p pany, ef STATE 0 
’ Vireinia, Rockincuam Counry, to wit: County o 
This day before the undersigned, personally qeneneed Peter F 


George E. Sipe, who being first duly sworn says:, 
That he is of Counsel for Frank Seaman and was pres, 
ent at the argument of the motion for dissolution of the 
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injunction beginning on the 6th of September, 1900, af- 
fiant recalls that preliminary to said argument and during 
the progress thereof, the matter of filing further affidavits 
was mentioned and while he is unable to recall the exact 
language of the Court and Counsel he understood that 
such privilege would be allowed. 
That afterward at different times during the progress 
of the argument, affidavits were filed in behalf of the Ber- . 
liner Gramophone Company, one or more of which were 
partially prepared at the bar of 
——$—$_$—$___—_——— *I94- 
the Court, 
Given under my hand this 27th day of November, 1900. k 
GEORGE E, SIPE. 
Subscribed and sworn to befare me in my said County assis 
this 28 day of November, 1900. 
A. M. Lewis opt is 
Notary Publi. les ea 
a ] er ie 
*105 - TAS vce tees 
Unitep States Crrcurr Court, WESTERN District or ae a 
VIRGINIA, ae sel 
Beate 
IN EQUITY, he 
Frank Seaman, Plaintiff, ine 
against es 
: Berliner Gramophone Company, Defendant. mig 
State or New York, e oe 
County or New York, ry 
Peter F. W. Ruther, being duly sworn, deposes and 3 
says that he is, and during all the times hereinafter men- : 
tioned was, a clerk in the office of Waldo G. Morse, Esq,, $ 
one of the solicitors for the complainant in the above en- 4 
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titled action; that as such clerk he has charge of all matters ment anc 
going out of the office by mail; that in the course of busi- davits be 
ness in the office of said Morse and while so engaged as That . 
clerk he dictated the letters, set forth in the affidavit of addition: 
Waldo G, Morse, verified Nov, oth, 1900, dated Septem- in rebut! 

her 1&th, 20th and 2tst, 1900, respectively, and directed | counse! 
the same to be mailed prepaid to said Albert 8B, Weimer, | which te 
Isq., at Philadelphia, Penna., together with the affidavits Paul, sit! 
therein mentianed, and verily believes that the same were that suc! 
mailed together with the enclosures therein set forth. than Se; 
(Signed) PETER F. W. RUTHER. counsel \ 
That a 
Sworn to before me this roth day of November, 1900, one of tl 
| occupied 

FRANK COCHRANE, Virginia 

[Netartal) Nolary Public, 

: 160, New York County, : 
that whic 
Seaman « 
That « 
*196 | Weimer » 
Unrrep States Crrcuir Court, WesTERN DISTRICT OF | and sug; 
VIRGINIA, | mailed to 
. sel appea: 
IN EQUITY, deponent 
Frank Seaman, Plaintiff, UR ae and depo: 
RLS se att) affidavits 
gainst | should be 

Berliner Gramophone Company, Defendant. | address, 
That th 


various al 
ing, depo: 


County or NEw’ York, a 
writing a 


Waldo G, Morse, being duly sworn, deposes that he is 
one of the solicitors of the complainant in the above en- 
titled auction, and attended the hearing of the motion to 


Srate or New York, | 


dissolve the preliminary injunction herein at Harrison- Mr, Albe) 
burg, Va., on the roth day of September, 1900. Street, 
| That the argument of said motion lasted for four days, DEAR 
~ and defendant’s solicitors continuously during such argu- | of affidavi 
¢ bd om ead. 1 
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ment and up to the last day of the same filed various affi- 
davits bearing upon the questions in controversy. 

That deponent understood upon said argument that 
additional afhdavits were to be filed by the complainant 
in rebuttal, and heard Mr. John T. Harris, one of the 
counsel for complainant in open court request time in 
which to file such afhdavits and heard Honorable John 
Paul, sitting in said Court, likewise in open Court, direct 
that such affidavits in rebuttal should be filed, not later 
than September 25th, 1900, upon which date briefs of 
counsel were likewise directed to be submitted. 

That after the conclusion of the hearing, in said action, 
one of the defendant's solicitors, Mr. Albert B. Weimer, 
occupied the same car in travelling from Harrisonburg, 
Virginia as 
Sgt Sen) SS *197 : 
that which was occupied by deponent and by Mr. Frank 
Seaman complainant. 

That deponent entered into conversation with said 
Weimer in regard to the additional affidavits to be filed 
and suggested that they would be more conveniently 
mailed to him in Philadelphia than to the Virginia Coun- 
sel appearing in the case, whereupon said Weimer gave to 
deponent his card containing his address in Philadelphia 
and deponent and said Weimer agreed that the additional 
affidavits to be filed pursuant to said direction of the Judge 
should be mailed to said Counsel at his said Philadelphia 
address, 

That thereafter and on the 18th day of September, 1900, 
various affidavits having been prepared and ready for fil- 
ing’, deponent enclosed copies of the same to said Weimer, 
writing a Ietter as follows: 


New York, September 18, 1900. 


Mr, Albert B, Weimer, Counsellor at Law, 512 Walnut 
Strect, Philadelphia, Pa. : 


DEAR Str:—As arranged, I mailed you today copies 
of affidavits in case of Seaman vs, Berliner Gramophone 
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Company, bemg those of Clarke, Prescott, Ford, Burt, That 
McComb, Ruther and Crandall. tember. 
Yours truly randuim 
WALDO G. MORSE, the fol 

Kt, 

That thereafter additional afidavits having been pre- 
pared and verified, deponent likewise and in like manner Mr. Ai 
enclosed copies of the same to said Weimer addressing Strev 
to him therewith the following letter, dated September Diaz 
20, 1900, which letter and affidavits were sent upon such memor: 
date as deponent is informed by Mr. Ruther in his office, | excepti 
and verily believes: | vs. Ber 
New York, September 20, 1goo. having 


Mr. Albert B. Weimer, ; 
a a ee *198 —_———$— $$$ 
Altorney at Law, 502 Walnut Street, Philadelphia, Pa. 

Dear Srr:—As arranged, I mail you today copies of 





fod 


oA a. 3 ' 


ho We 
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you for 
written 


afiidavits in case of Seaman vs. Berliner Gramophone Enc. 
Company, being those of Cheyney, Parker-Smith, Robin- | That 
son, Crandall, Gibson, Blair, LaDow, Bogert, Delano, tember, 
Vaiiguet, and Morse. } received 
Yours truly, | 
| WALDO G. MORSE, see 
43 R, 
as 
? ne That thereafter and on the 21st day of September, , Waldo ( 
; 1900, deponent in like manner, sent further and other Drip 
ti afhdavits with a letter as follows: received 
i New York, September 21, 1900. | Clark, P 
| Mr. Albert B. Weimer, Counsellor at Law, 502 Walnut dall in th 
5 Street, Philadelphia, Pa. Company 
tha Dear Sir:—As arranged, I herewith mail to you copies 
f of affidavits of Frank Seaman and William T, Hepper, in | 
the case of Seaman vs. Berliner Gramophone Company. 
| Yours truly, Depon 
yi WALDO G. MORSE, | edgment;: 
| R. municatic 
} in all respects in the manner hereinbefore set forth. 
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That thereafter and likewise on the 24th day of Sep- 
tember, 1rgoo0, deponent mailed to sand Weimer a memo- 
randuim of argument in said case, writing at the same time 
the following letter: 


New York, September 24, 1900. 


Mr. Albert B. Weiner Counsellor at Law, 502 [laluui 

Street, Philadelphia, Pa. 

Drar Sir:—Enclosed herewith please find copy of 
memorandum prepared by Messrs, Sipe and tlarrés, upon 
exceptions to the answer of defendant in case of Seaman 
vs. Berliner Gramophone Company, this memorandum 
having been sent to me for that purpose | enclose it to 
you for the use of yourself and Mr. Leonard and have 
written to Mr. Leonard to that effect. 

Yours very truly 
WALDO G. MORSE. 
Enc. 

That in reply to deponents letter of the rth of Sep- 
tember, 1900, the following letter from said Weimer was 
received by deponent: 








*ITQO 
SEPTEMBER IQ, 1900. 


Waldo G. Morse, Esq., to Wall Street, New York, 

Dear Sir:—Your letter of September 18th was duly 
received and I acknowledge receipt of affidavits of Messrs, 
Clark, Prescott, Ford, Burt, MeComb, Ruther and Cran- 
dall in the case of Frank seaman v's. Berliner Gramophone 
Company. 


Yours truly, 
ALBERT B. WEIMER. 
Deponent likewise verily believes that similar acknowl- 


edgments were received in response to his various com- 
munications containing affidavits as aforesaid, though de- 
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ponent is unable to find the letters acknowledging the 
same, | 


(Signed) WALDO .G. MORSE. 


Sworn to before me this 9th day of Nevember, 1900. 


WILLIAM J. C. Berry, 
[ Matartat Notary Public. 
N, ¥. Co. 
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UNITED STATES oF AMERICA, SS. 


The President of the United States to Frank Seaman (Messrs. 

Sipe and Harris his resident Counsel) Greeting: 

You are hereby cited and admonished to be and appear 
at a United States Circuit Court of Appeals for the Fourth 
Cirenit, to be holden, at Richmond, on the 16th day of 
Pebruary, 1901, next, pursuant to an appeal from a de- 
cree of the Circuit Court of the United States for the 
Western District of Virginia at Harrisonburg on the Ist 
day of November, A. D. 1900, in your favor passed in 
a cause in said Court wherein you are Complainant and 
the Berliner Gramophone Co. is Defendant to show cause, 
if any there be, why the decree rendered against the said 
Defendant in said cause mentioned should not be cor- 
rected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Ilonorable Melville W. Fuller, Chief Jus- 
tice of our Supreme Court of the United States this 6th 
day of February, in the year of our Lord one thousand 
nine hundred and one. 

JOHN PAUL 


Judge U.S. District Court, 
Judge Western District of Virginia. 
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ng the UNITED STATES OF AMERICA, SS. 
The President of the United States to Frank Seaman (Messrs. 
DE. Sipe and Harris his resident Counsel) Greeting: 
You are hereby cited and admonished to be and appear 
pe at a United States Circuit Court of Appeals for the Fourth , 
Circuit, to be holden, at Richmond, on the 16th day of 
» Public February, 1901, next, pursuant to an appeal from a de- | 
cree of the Circuit Court of the United States for the 
Western District of Virginia at Harrisonburg on the Is: F 
day of November, A. D. 1900, in your favor passed in . 
! a cause in said Court wherein you are Complainant an« 
the Berliner Gramophone Co. is Defendant to show cause ¢ 
if any there be, why the decree rendered against the saic 
Defendant in said cause mentioned should not be cor- 
rected and why speedy justice should not be done to th: 2 
Messrs. parties in that behalf, 

Witness the Honorable Melville W. Fuller, Chief Jus- Rid “4 
appear | tice of our Supreme Court of the United States this 6th F ee 
Doyrth | day of February, in the year of our Lord one thousand 13 
Wy of | nine hundred and one, | BSA! 

aan JOHN PAUL Mii 
for the | 





the 1st 
assed in 
ant and 


cause, 
the said 
be cor- 

to the 





Judge U. S. District Cour, 
Judge Western District of Virginia. 


Endorsed :—Without admitting or intending to admit 
the sufficiency of the within Citation but expressly re- 
serving the right to object to the same and the service, 
thereof I acknowledge, in point of fact, that this Citation 
was handed me on this the seventh day of February, rgor, 


at 10 q’clock and 15 minutes A. M. John T. Harris of 
Counsel for Frank Seaman, 
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ORDER TO TRANSMIT RECORD. 


And thereupon it is ordered by the Court here that a 
transeript of the Record and proceedings in the cause 
aforesaid with all things thereunto relating be transmitted 
to the said United States Circuit Court or Appeals for the 
Fourth Circuit and the same is accordingly transmitted. 


A. 7 FLETCHER 
Clork. 


CLERK’S CERTIFICATE. 


UNITED STATES OF AMERICA, Pr 
WesTERN District OF VIRGINIA, { 


[, A. WK. Pleteher, Clerk of the Circuit Court of the 
United States for the Western District of Virginia, in the 
Fourth Jucictal Cirenit at Tfarrisonburg, m said District 
do certify that the foregoing record from Page I to 201 
inclusive is a true transcript of so much of the record 
of the case of Frank Seaman versus the Berliner Gramo- 
phone Company on file in my Court as I have been di- 
rected to copy by counsel for Defendant here and also 
of certain papers on Pages (9 in number) to wit: Pages 
191, 192, 193, 194, 195, 196, 197, 198 and 199, requested 
to be inserted by counsel for Plaintiff, 

Tn testimony whereof T hereunto set my hand and affix 
the seal of said Court at Harrisonburg in said District 
this 6th day of February, in the year A, D. Igor. 


A, K, FLETCHER 
[SEAL | Clerk. 
Ae { 
Clerk’s fee for record $500.30. 
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SOHN T, HARRIS, du 5-52 5,7 Sp eee aes | 
“WALDO G: MORSE. 0 Aiey ja Geee 


a 


a= a ee 






2 gee 
Raymond R. Wile 
He aed en el 


a 


net gal 


wee =, 


/- 
“ 


— —— os 


_ = 


* 
— ae 


ainited States Girt Cont, 


WESTERN DISTRICT OF VIRGINIA. 


FRANK SEAMAN, 
Plaintiff, 


os. In Equity. 


BERLINER GRAMOPHONE Con- 
PANY, 
Defendant. 


MEMORANDUM FOR COMPLAINANT 
UPON DEFENDANT'S MOTION TO DIS- 
SOLVE PRELIMINARY INJUNCTION. 


The decision upon the present mo. 
tion will be practically decisive of 
this case so far as complainant's op- 
portunity for adequate relief is con- 
cerned. 

Defendant states that it is being damaged to the 
extent of hundreds, or perhaps thousands of 
dollars per day by the injunction. This is equiva- 
lent to a statement that defendant is prepared to 
flood the market with goods, if the restraining 
hand of the Court should be for a day removed. 

Defendant has no plant or tangible property and 
is about to permit a forfeiture of its contract with 
the United States Gramophone Company, tlius 
sacrificing its only considerable asset; and its 
managers are evidently in'a position to laugh at 
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any judgment for damages which might be ob- 
tained even in the near future. 

The defendant is engaged, as appears by evi- 
dence just obtained, in an attempt to form a collu- 
sive and illegal combination with the United States 
Gramophone Company whereby defendant's assets 
may be manipulated and destroyed to the ruination 
of its ereditors and the profit of its majority stock- 
holders worked out under a so-called voting trust 
of the combined companies. 

The defendant has evidently long been preparing 
for an immediate, open and violent breach of the 
contract with complainant, and its active endeavors, 
as shown by its “ June Catalogne”’ and other mat- 
ter, long ante-date the month of June last past. 

The catalogue issued by defendant in June, 1990, 
advertising records for sale under its own name, is 
of style and workmanship necessitating a period 
of preparation beginning several weeks before that 
month. 

Restrained by this Court from selling gramo- 
phones and gramaphone goods, defendant turns to 
the evident subterfuge of incorporating the ‘‘ Con- 
solidated Talking Machine Company of America,”’ 
the advertisements of which, set up and about to 
be issued, bear such marked resemblances, identi- 
ties of copy and type, to those of the defendant 
gotten reacy for the June trade, that a common 
origin is manifest. Even the copyrighted cuts of 
defendant and the very wording of its cireular ap- 
pear in these advertisements of the new corporation. 

The attitude of the defendant apparently, was, 
prior to its enlightment as to remedies and remedial 
rights, by the issuance of the injunction of this 
Court, thatit would scorn complainant’s rights, 
trample them under its feet and defy him to secure 
any adequate relief by way of damages. 

The catalogue of the Chicago Company obtained 
even as this copy is written, shows a sale of goods 
evidently the product of defendant, made in mani- 
fest cirewmyention of the mandate of this Conrt. 
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Defendant sophistically urges that though the 
contract is existing and the complainant may be 
entitled to damages, heis, nevertheless, not entitled 
to injunctive relief. Defendant had prepared itself 
to render harmless complainant's attack in a Court 
of Law, but had not counted upon the much 
broader and far-reaching powers of a court of 
equity which would be extended in his case. 
Defendant only fears injunction, and to that seems 
to show scant respect. 


The equity of the bill in this cause 
is manifest, and the relief prayed is 
amply justified by the law and by the 
tacts disclosed in the moving papers. 


First. 


Complainant is, within well established prece- 
dents, enfilled to all of the relief prayed for in his 
bill. ! 


Courts of equity will enforce specifically the 
performance of the affirmative agreements arising 
out of complex modern business relations. ‘In 
the increasing complexity of modern business re- 
lations, equitable remedies have necessarily and 
steadily been expanded and no inflexible rule has 
been permitted to circumscribe them. As has been 
well said, equity has contrived its remedies, ‘so 
that they shall correspond both to the primary right 
of the injured party and to the wrong by which 
that right has been violated.’ ”’ 

Opinion Fuiler C. J., U. P. Ry. Co. 
os. C. &e., Ry. Co., 188 U.8., 601, 
quoting Pomeroy’s Equity Jnris- 
prudence, Sec. 111. 


In the above case the Court enforced specifically 





Raymond R. Wile 
Research Library 


4 


a contract for the joint use of a railroad track and 
cited Joy vs. St. L., 188 U.8., 1; Franklin Tel. Co. 
os. Harrison, 145 U.§., 459; in which the main- 
tenance of a private telegraph line was commanded 
and enforced, and also Prospect Park, &., R. R. 
Co. vs. Coney I. & B. Co., 144 N. Y., 152; BR. R. 
Co. vs. Alling, 99 U.8., 468; Express Cases, 117 
U. 8, % 

In the case first above cited not only was every 
consideration of public interest lacking, but one of 
the Justices dissented npon the express ground that 
the contract sought to be enforced, and of which 
the Court (lecreed a specific performance, was against 
public policy. In none of the cases had the public 
any concern to secure an enforcement. 


second. 


A ecentract containing a negative covenant will 
be enforced specifically through a restraint of the 
net covenanted not to be done, 


The contract for the sale of chattels exclusively 
to complainant contains an express negative cove- 
nant. 

‘* A negative covenant is one in which a party ob- 
ligates himself not to do or perform some act.”’ 

Bouvier’s Law Dictionary, 469 (Rawle 
Ed.). 


A contract containing a negative covenant will be 
enforced by injunction through a restraint of the 
act covenanted not to be done. 

High on Injunctions, 877 ef seq. ; 

Dietrichfen v. Coburn, 2 Ph., 52; 

1 Coop. temp. Gottenham, 72 ; 

Donnel v. Bennett, 22 Ch. Div., 835, 

Stiff vs. Cassell, 2 Jur. N. S., 348; 

Barfield ». Nicholson & St. 158. C., 2; 

S. J. Ch. $0, Bishpham’s Principles 
of fgnity, (6th ed.) 677; 6th ed. 
sec. 461. 
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Thoira. 


A contract containing both posilive and negative 
stipulations will be enforced through a restraint 
of the act agrced not tobe done, even when the 
Court cannot superiatend’d the enforcement of the 
covennnis of a positive uature, 


Ina contract containing a stipulation to sell 
specified chattels only to complainant, equity will 
enforce the negative stipulation in cases in which 
the Court is unable to superintend the performance 
of the positive one, thus by preventing profit to 
the wrong doer through a breach, inducing it to 
perform its covenants. 

1 Beach on Injunctions, Sec. 446 ; 

High on Injunetions, 870-904 ; 

Hart vs. Herring L. R. 8 Ch. & App., 
860 ; 

, Lumley vs. Wagner, 1 DeGex M. & 
G., 604 and many cases cited by Mr. 
High at page 902 ; 

Standard Fashion Company os. Siegel- 
Cooper Co., 157 N. Y., 60; 

Goddard vs. American Queen c., 44 
App. Div. (N. Y.), 454; 

Singer vs. Union B. H. Co., 1 Holmes 
208 } 

C; & A; BR, R..Co, vs. N.Y. &e. Ry RR. 
Co., 24 Fed. Repr., 516; 

Lacy vs. Houck, 12 Weekly L. B. 
(Ohio), 209 ; 

Wi. Gz Tel Cox v8 BU Fe Rye Go.cs 
Fed, Repr., 429 ; 

W. U.. Tel. Co. vs. St. J. & W. BR. R. 
Co., 3 Fed. Repr., 484. 


All the eases in which the Court has refused to 
erant an injunction under like circttmstances upon 
the «round that the relief seemed inappropriate, 


eve clistinguishable in that they contained no cov- 
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enant not to sell to others or no negative agreement. 
The leading case of Standard Fashion Company 
cited above is most instructive. The question 
arose on demurrer that the complaint failed to 
state a cause of action, and under the New York 
practice the whole equity of the bill was before the 
Court, and the only questions discussed and de- 
cided were those of plaintiff's rights and the power 
and policy of the Court. 


Fourth. 


Aninjunction in such cases will be granted even 
though the only negative covenant be onc inferable 
from the positive, in instances wherein the chattel 
kas particular or special value to complainant or 
is the subject of monopoly. 

High on Injunctions, 870 ; 

Equitable Co. vs. Balto. Co. 63 Md., 
285 ; 

3 Parsons on Contracts, 370-8-7 ; 

2 Story’s Equity Jurisprudence, secs. 
718-725 ; 

3 Pomeroy’s Equity Jurisprudence, 
441-4457, secs. 1292-7 ; 

Pomeroy’s Specific Performance Con- 
tracts, see. 15. 


Fifth. 


Complainant wonid suffer irrepnrable injury 
from a continued breach of the contract, and has 
no adequate remedy atiaw. 


No prospective profits conld be recovered, for the 
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well-established reason that no evidence can be 
given upon which such profits may be based. 
Burnstein vs. Meech 130 N. Y. 354 ; 
Moss vs. Thompson, 69 Hun, 290; 
affirmed 144 N. Y. 659 ; 
Waterman on Specific Performance of 
Contracts, Secs. 1-6, and cases cited 
in paragraph 7; 
1 Beach on Injunctions, 448, and note. 


The injury to complainant is incapable of com- 
pensation in damages. 
Kerr on Injunctions, pp. 426-456 ; 
Hapgood ». Rosenstock, 23 Fed. 
Repr., 86 ; 
2 Beach’s Equity, Juris., 600-622 ; 
) Am. State Rep. 679. 


Defendant asks the Court to vacate 


the preliminary injunction granted 


by it upon the ground that the new 
matter set upin the answer by way 
of avoidance, discloses a reason why 
complainant, should not have injunc- 
tive relief; and the defendant, there- 
forse, has the burden of proof. 


First. 
Defendants answer admits every material alle. 
gation of complainant's bill. 


1. The following paragraphs are expressly ad- 
mitted : 


Paragraph I.—Incorporation of defendant. 
7 .—Acquisition of Patent Rights. 
IL.—Acquisit f Patent Right 
“ Iit.—Interest of Complainant prior 


to agreement in suit, 
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{V.—Contract upon which bill is 
based. 
V.—Provisions of contract. 
VI.—Monopoly by defendant of 
goods affected. 
Vil.—Entry upon performance by 
plaintiff. (The qualification 
of this as to period after 
October 2d, 1899, is of no 
effect. See particulars, post, 
sec. 4.) 
VIIl.—That Complainant — spent 
“money in advertising, and 
purchased large quantities 
of goods. (The qualification 
that Complainant did not 
personally, &c., is no an- 
swer. See Exception Ist. 
The qualification is immate- 
rial, and raises no issue.) 
XI.—Reservation of record making 
to defendant. 
XII.--Expenditures of Complainant 
for matrices and talent. 
(The conclusion of law 
averred as to the rights of 
Complainant under the con- 
tract has no relevancy or 
force.) 
XUI.—Alleged limitation of right to 
make matrices. 
XVILI.—Possession of matrices by de- 
fendant. 


XV III.—Ordering of records. 
XXII.—Demand for records. (See 


Secs 2 and 3 post.) 


XXV.—Demand of Complainant for 


statement. (See Sec. 3 post.) 


9 The defendant in its answer neither affirms 
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nor denies the truth of the allegations contained in 
the following paragraphs : 


Paragraph 


aé 


as 


ee 


ae 


tb 


IX.—Payment for talent, matrices, 
&e. 
X.—Description of machines sub- 
ject of suit. 

XVI.—Number of records purchased. 
(The averment of the an- 
swer in explanation of the 
allegation that, but for re- 
fusal of defendant to sup- 
ply, Complainant would 
have purchased larger quan- 
tities, qualifies an imma- 
terial statement of the bill, 
one merely inserted by way 
ot inducement, and antici- 
pation of a defence.) 

XVII.—Refusal to deliver records. 
(See Secs. 1, sepra, and 3 
post.) 

XIX.—Description of records or- 
clered. 

XXII.—Complainant’s desire to sup- 
ply demands. (See Secs. 1, 
supra, and 3 post.) 

XXIII.—Complainant’s loss. (See Sec. 
3 post.) 

XXIV.—That records are ready for de- 
livery, and satisfactory, and 
Complainant willing to re- 
ceive and pay for same. 

XXVII.—Demand for Arbitration. 


Upon a motion to dissolve an injunction, facts 
which are neither admitted nor denied by the an- 
swer are, for the purposes of the motion, to be 
taken as admitted. 


1 Beach on Injunctions, Sec. 312: 
Foster’s Feceral Practice, Sec. 148, 
and enses, 
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3. The following paragraphs of the answer are 
qualified as indicated below, such qualification be- 
ing an admission of the fact, and a denial of merely 
the conclusion of law based upon the fact, as is 
evident from denials, positive in form, of facts ab- 
solutely admitted elsewhere in the answer, and ad- 
mitted freely and without question in the affidavits 
and upon the argument. 


Paragraph 


ee 
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ee 


ee 


Le 


VITl.—Defendant has deferred filling 
such orders for the reasons 
hereinbefore stated. (See 
Sees. 1 and 2 supra.) 

XIX.—That defendant has ever re- 
fused to supply said orders 
for records. 

X X.—That defendant refused to fill 
orders for records. 

X XI.—Orders of Complainant and re- 
fusals of defendant. (See 
Sec. 4, post.) 

XXII.—That Complainant is  pre- 
vented from carrying out 
orders by refusals of de- 
fendant. (See Secs. 1 and 
2 supra.) 

XXIIi.—That loss if any occurred, has 
been occasioned by refusal 
of defendant to supply 
goods. (See Sec. 2, supra.) 

AX V.—Refusal to furnish samples of 
new records, coupled with 
statement that defendant 
is not required in law to 
furnish them. (See Sec. 1, 
ante.) 

XXVI.—Refusal to furnish statement, 
coupled with allegation that 
defendant was not required 
inlawtofurnishsame. (See 
Sec. 1, ante.) 
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4. The denial of Complainant's allegations of 
general performance raises no issu-. The allega- 
tions being immaterial to the bill, a statement of a 
conclusion of law, and capable of traverse only 
through allegations of express breaches duly set 
forth in the answer. . 

For authorities see point Second, post. 

Therefore, the denials of allegations in the fol- 
lowing paragraphs are of no effect : 


Paragraph VIl.—Performance generally, by fail- 
ing to admit performance after Octo- 
ber 2d, 1899. 


vf XIV.—Performance by Complainant, 


alleged generally. (This paragraph 
of the answer, moreover, is a nega- 
tive pregnant, and is in nowise a 
good denial, even in form. 

Byrd v. Nunn L. R., 7 Ch. D., 284; 
S. C. 23, Moak’s Eng., 577; aff'g 
L. R., 5 Ch. D.,787 ; 8. C. 22 Moak’s 
Eng., 457 ; 37 L. T. Rep., N. S., 90. 

Thorpe vo. Holdsworth, L. R., 3 Ch. 
Div., 637. 

Tildsley ». Harper, L. R.. 7 Ch. Div., 
403. 

' Dimon v. Dunn, 15 N. Y., 498. 

Phoenix Ins. Co. v. Trustees, &c.. 7 
Ky., L. J., 670. 

King v. Ray, 11 Paige, (N. Y.), 435. 

James v. McPhee, 9 Colo., 487; S. C., 
13 Pac. Rep., 535. 

Leffingwell 2. Griffing, 31 Cal., 231. 

Castro ». Wetmore, 16 Cal., 379. 

Harden vo. A. & N. R. R. Co., 4 Neb., 


§21. 
Baker v. Baily, 16 Barb. (N. Y.), 56. 
Re X1I.—Performance by Complainant 


alleged generally by way of induce- 
ment. (See Sec. 3 supra.) 
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5. The denial of the following allegations does 
not controvert any material statement of the bill. 
Such allegations are made to meet an anticipated 
uffirmative defense. They are not essential to Com- 
plainant’s case, do not call for denial, and the at- 

tempted denial raises no issue. 
Paragraph XV.—Failure of defendant to deliver 
with reasonable speed in 1999, and 
consequent limiting of Complain- 
ant’s purchases below the former 
maximum. Absolutely no riglt of 
Complainant is predicated upon this 

proposition. 


Defendant indeed acts upon this rule of plead- 
ing, and in its answer specifically sets up the 
breaches of contract upon which it relies, affirma- 
tively by way of avoidance. 

The answer as a whole unmistakably shows, 
moreover, that its intention is to set up Complain- 
ant’s defaults as in avoidance of the contract, and 
justification of defendant’s breach. 


second. 


Where performance is alleged generally, failure 
to eomply with contract must be specifically 
pleaded and evidence of non-performance is not 
ndmissible under a general denial of the alicga- 
tiem of performance. The allegation of perform. 
ance is a2 mere conclasion of lawanda general 
denial thereof does notraise an issue; if no other 
defense were pleaded plaintiff could enter judg- 
menton the pleadings. 

Adams s. Adams, 21 Wall, 185. 

Silby vs. Mut. L. Ins. Co., 67 Fed. 
Rep., 490. 

Blenthen vs. Blake, 44 Cal., 117. 
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McGuire vs. Cal. Bridge Co.,. 52 Cal., 
427. 

Piercy vs. Sabin, 16 Cal., 27. 

Kendall vs. Vallejo, 1 Cal., 371. 


Third. 


Defendant, therctore, has undertaken to vacate 
the injunction exciusively by aileging and proving 
new matter by way of avoidance. 


Breaches of the contract in suit, of which Com- 
plainant is alleged to be guilty, are new matter to 
be pleaded and proved by way of avoidance. 

Union Ins. Co. vs. Smith, 124 U. 8., 
405. 
Clark vs. White, 12 Pet. (U. 8.), 178. 


Fourth. 


Where defendant admits or does not deny the 
allegations of Complainant's bill, but sets up new 
matter by way of avoidanec, the burden of proof 
lies with defendant to establish the fucts alleged, 


1. Upon such pleadings the injunction will not 
in any event bedissolved on motion, but continued 
until the hearing. 


Beach on Injunction, See. 313; Note. a 


Hughes vs. Tinsley, 80 Va., 259. ; 

Bisley ». Wheeler (Colo.), 38 Pac., 
603. 

Minturn 7s. Seymour, 4 Johns. Ch.. 
497. 


Clark vs.. White, 12 Pet., 17s. 
Clements os. Moore, 6 Wall.. 299. 
Union Ins. 7s. Smith, 1294 U. s.. 405. 
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2. Furthermore, defendants allegations and 
proots wholly fail to establish the alleged breaches 
of the contract by Complainant, upon which alone 
it must rely. These are as follows : 


“The defendant charges that plaintifF has 
broken the above covenants as follows : 


“fe) He has not from October 2, 1899, to the date 
of filing of this bill ordered gramophones and 
gramophone goods to the minimum value of Ten 
thousand dollars at manufacturing cost during 
each and every calendar month.’ 

From defendant's own affiiacits it appears that 


plaintiff ordered five hundred (500) machines on 


November 15th, 1899, (p. 7), and twenty-five hun- 
dred (2,500) machines on March 20th, 1900 (p. 130), 
one thousand machines April 20th, 1900 (p. 126). 
That some of these orders were for parts of the 
machine not covered by the Berliner patents even, 
but were ready to be converted into a gramophone. 
Affiant Pettit states : 


“This deponent carefully examined the said 
model and found it to be of the same construction 
as the Talking Machine hereinbefore referred to, 
and manufactured by the Universal Talking Ma- 
chine Company, styled the ‘ Zonophone,’ with the 
exception, however, that this model of motor and 
easing did not have attached thereto the swinging 
arm, horn and sound box, but was so constructed 
that these parts could be readily applied thereto 
in adapting it to become a gramophone.’ (Affidavit 
pp. 64, 65.) All this is manifest throughout de- 
fendant’s papers (pp. 130, 138i and 133). 

From Complaincnl’s affidavits it is perfectly 
apparent that the model submitted and ordered 
was properly selected and called for under the con- 
tract. 

The contract provides (Sec. 2, p. 2) that the 
eramophone, shill conform to “ Such other somples 
as the Licensee may hereafter approve, or may lim- 
self make’ and give to the Licensor’; and 
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(See. 21, p. 8) ‘* The Licensee shall propose the re- 
tail prices * * * and the prices proposed by 
him shall be adopted and fixed.” 

Thus the licensee is given absolute control of 
styles and prices. 

Acting upon these plain provisions of his con- 
tract, Complainant submitteda model of a machine 
and later one ofa spring motor (Printed Correspond- 
ence, pp. 1, 16 and 30; affidavit of Frank Seaman, 
No. 1, p. 2). 

Defendant refused to manufacture such motors, 
or to permit Complainant to have them made, or to 
receive them on Complainant’s account when made 
and actually shipped to defendant (Printed Cor- 
respondence, pp. 2, 3, 4, 7, 8, 14, 15, 16, 17, 18, 19, 
20). Ali these facts are admitted without ques- 
tion. 

Defendant justifies its refusals upon two 
grounds : 


ist.—That what it called the Zonophone was 
made by an infringing concern, and was an in- 
fringement; and 


2d.—That the machine submitted was subject toa 
patent and an allowed application for a patent not 
controlled by defendant (Defendant's Affidavits, 
pp. 25, 188 and 65; Printed Correspondence, pp. 8 
and 17), and in its brief adds : 


38d.—That the order was accompanied by impos- 
sible conditions. 

Upon neither ground was a refusal authorized 
under the contract. ; 


ist.—The first model submitted was a complete 
machine (Affidavit No. 2, Seaman, pp. 2 and 3; 
Complainant’s printed letters, p. 1). 

The spring motor afterward submitted as a model 
embraced no single feature of the gramophone coy- 
ered by any one of the patents of defendant (Defend- 
aunt's Affidavits, pp. 64, 65; Affidavit No. 2, Parker- 
Smith, deserihing parts covered by Berliner patents; 
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Complainant’s printed letters, p. 4, and exhibits 
shown in Court). 

The motor when equipped by defendant would 
have become a gramophone and nothing else, and 
the very reason why Complainant submitted the 
model motor was because of his contract to buy 
eramophones and all gramophone goods from it, 
and pay royalty upon all. Just because of his 
contract, all his supplies must come from or 

; through defendant. 

If the machine were not an infringement in the 
one case or that to be completed from the motor 
would not have been an infringement in the other, 
would not in other words have been a gramophone 
jor within the contract ; complainant would have 
been under no obligation to submit the motor to 
‘defendant, or pay it a royalty, either upon that 

part, or in fact upon the whole machine. Because 
the completed machine was to be within the con- 
‘tract, therefore, defendant was obligated by con- 
' tractto make it for or receive it from Complainant, 

But it is alleged that the motor was mace by an 
infringing corporation, the Universal Talking Ma- 
chine Company. 

In the first place, if true, this excuse furnished 
no justification. It is urged that in case the de- 
fendant had allowed an infringer to make machines 
for it, an implied license would result. Animplied 
license to do what ? Evidently te make the num- 
ber of machines ordered, nothing more. Does a 
workman or contractor secure rights in a patent 
when he fashions an article under orders from the 
owner of the right ? Manifestly not. An implied 
license to use a patent arises only through ac- 
quiescenee or the doctrine of estoppel. 


Walker on Patents, $312. 
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Rather would the Universal Talking Machine 
Company have admitted the validity of the patents 
by executing the orcler. 

But the affidavits on beth sides admit that a sam- 
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ple absolutely free from the Berliner patented parts 
was furnished, and that of Parker-Smith No. 2 
makes particularly lucid this fact in connection with 
the affidavit of defendant’s patent expert, Pettit 
(pp. 64, 65). 

And now as to the claim that the Universal Talk- 
ing Machine Company was an infringing concern. 
This charge is supported only by the affidavit of 
Parvin that he had in his possession two Zono- 


phones. These were said to have been bought in | 


New York from F. M. Prescott, export agent. Wo | 


evidence is adduced and the allegation is denied. 


The evidence is overwhelming that the Universal ) 
Talking Machine Company as its first business of | 


importance, went into the foreign trade to sell 
motors outside the territory in which either Com- 
plainant or defendant was interested ; that in 
so doing it furnished a demand for records which 
was beneficial to both parties to this suit and that 
the word ‘* Zonophone ”’ was adopted by its foreign 
representative to avoid confusion abroad; that a 
few of the thousands of gramophones shipped 
abroad had their names changed and that after 
leaving this country ; that later, spring motors were 
made by the Universal Talking Machine Company 
to be shipped abroad, not as complete machines, 
but merely as a part of a machine not covered by 


the Berliner patents and which as to them, anyone | 


could make, and which was used in the construec- 
tion of a machine sold abroad. How was defend- 
ant injured and how were its patents infringed ? 


2d. Upon the second ground defendant Is not en- 
titled to rely, as it was nowhere alleged in the an- 
swer that the model submitted was covered by a 
patent, and conld not be manufactured by defend- 
ant. Defendant in its correspondence did not 
raise this question, but asked for copies of the 
patents held by the Universal Talking Machine 
Company in order to determine ‘‘under what 
patents the Universal Talking Machine Company 
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claimed the right to manufacture the machine”’ 
(Printed Correspondence, p. 8). The patents in 
question in this regard were of no consequence 
upon the right of the Universal Company to make 
the machine, but solely as to their right to prevent 
others from so doing. Defendant's question was 
addressed not to ifs right to make under the patent 
of the Universal Company, but to its chance to 
attack the Universal Company on the outside and 
shut it up. 

But even if honestly made and properly stated, 
the objection is incapable of being sustained. A 
sufficient license to manufacture went to the Ber- 
liner Company from the Universal Talking Machine 
Company, and no excuse existed for refusal (Com- 
plainant’s Printed Letters, pp. 1, 8 and 15). 

Beside all these considerations the defendant 
absolved cémplainant from all attention to matters 
of detail, by its open and bold declaration that 
under no circumstances whatever wo'ld it make 
or allow to be made machines after the model sub- 
mitted. Z 

3d. The orders are in writing and contain no im- 
possible conditions, and complainant’s affidavits 
completely dispose of defendant's allegations that 
such exist. , 

“(b) Plaintiff has not used his best efforts to 
promote the gramophone business, but on the con- 
trary has constantly endeavored to injure said 
business by combining with the National Gramo- 
phone Corporation and the Universal Talking 
Machine Company, in placing upon the market 
and promoting the sale of the Zonophone, a ma- 
chine which infringes the Gramophone. Instead of 
promoting the gramophone business, he has done 
all in his power to promote the sale of a machine 
made and sold by a rival company.” 

Under this allegation of breach of contract made 
in defendant’s answer, the question of the relations, 
each with the other, of the parties to this action 
may well he considered. This will result in 
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A general review of the relations between com- 
Plainant and dcfendant, 


It will be noted that the defendant's whole posi- 
tion in this action is based upon an assumption that 
the complainant, immediately upon the execution 
of the contract of October 10th, 1896, began to de- 
vise means to evade the same, and conspired with 
the National Gramophone Company, which he 
organized, with the National Gramophone Corpora- 
tion, which succeeded that company, and with the 
Universal Talking Machine Company which was 
formed by his friends, and plotted to evade the 
provisions of the contract and his obligations to 
defendant ; and that he wholly controlled all of 
said corporations for the purpose of promoting such 
conspiracy. 

Where innocence or wrongdoing are equally con- 
sistent, inferences from a course of conduct, inno- 
cence will be presumed. In attempting to sustain 
its charges against the complainant, the defendant 
asks the Court to presume conspiracy and fraud 
and view every act in the light of such presump- 
tion. 

Statements regarding various acts performed by 
complainant and by the several companies men- 
tioned, are jumbled together in defendant’s argu- 
ment with utter disregard for the sequence of time 
and without reference to any rule or reason which 
fixes upon complainant responsibility for the acts 
in question. 

To an orderly and proper discussion of the situa- 
tion, the time which transpired since the making of 
the contract in question may profitably be divided 
into four periods. 


First: From the time of the sinning of the 
contract, October 1th, 1896, lo thal af defendant s 
refusal fo longer recognize the National Grano- 
phone Company, October Ist, 1897 (alt. No. 2, 
Frank Seaman, p. 4). 
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of the formation of the National Gramophone 
Corporation, March 9th, 1899 (answer, pp. 27-9). , a 


Trinbd : Hrom the time of such formation to the 
time af which complainant was unable longer to 
get goods from defendant and supply his trade, 
and at which the National Gramophone Corpora- 
tion ahandoned all further effort to get supplies 
From him, April 2d, 1900 (afft. No. 2, O. D. LaDow 
Ex. B, Resohition Directors) and 


q) 


~ 
20) a 
r _ 
Srconp : From the time of such refusal to that 
| 
| 
| 
| 
Fourtn: Hrom such time to the time of the 
bringing of this action, June 20th, 1900 (Verifica- 
tion of Complaint). 
During the first period no friction whatever 
appears, and defendant is shown, by its own cor- l 
respondence with the National Gramophone Com- ‘ 
pany, by checks of the National Gramophone Com- 
pany drawn to its order and cashed by it, and in a 
hundred ways, to have fully recognized that com- ~ 
pany in all respects. It knew the National Gramo- 
phone Company to be a corporation. (Affidavits in 
Rebuttal, Emil Modick and checks and correspond- 
ence, Waldo G. Morse, and Bills, Ordersand Letters 
annexed, and Frank Seaman No. 2, p. 4 and No. 3 
p. 23) 
No complaints arose in regard to the conduct of 
business at this time nor was any question raised 
as to the performance of complainant’s contract. 
Defendant billed goods to the National Gramo- 
phone Company, took its checks in payment and | 
received orders from it in every detail. of the . Mom nied ae 
business. 
As the business was condneted during this period, 
defendant might well arene that the complainant 
was chargeable with allacts of the National Gramo- 
phone Company. That company was evidently his : 
agent for the purpose carrying forward the busi- 
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ness inaugurated by the contract, and was recog- 
nized as such by the defendant. 


The second period began with the notice from 
defendant to complainant that it would no longer 
recognize the National Gramophone Company in 
its dealings, Upon receipt of such notice the con- 
ditional arrangement which had been made be- 
tiveen complainant and the National Gramophone 
Company was wholly terminated and the com- 
plainant resigned from all official position in con- 
nection with the company, saving that he remained 
as treasurer, being in that regard a merely minis- 
terial officer and without voice in the manage- 
ment of the company (Affidavit Frank Seaman, 
No. 2, p. 4). 

That the complainant organized the company in 
the first instance in the utmost good faith and with 
the best intentions cannot be doubted, and no 
particle of evidence exists to show, or even indicate, 
the contrary. Bad faith is not indicated, and 
will not be presumed. ‘The contract provided foc 
a corporation and defendant long recognized it. 
The resignation from office which followed com- 
plaint’s receipt of notification from defendant 
that it would no longer recognize the corporation, 
together with the cancellation of all previous 
arrangements with the National Gramophone Com- 
pany, show a continuance of such good faith and 
desire to conform to his contract obligations on the 
part of the complainant. Surely no bad faith is 
inferable from the utilization of this company to 
sell goods. 

After the retirement of complainant from the 
management of the affairs of the National Gramo- 
plone Company, he still took an active and legiti- 
mate interest in its welfare and counselled with 
defendant in regard to various matters aifecting its 
interests as well asall matters affecting tle interest 
of complainant, 

In the course of sach consnitations the yuestion 
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of a name for the machine manufactured arose. 

This machine was being repeatedly improved by 

the addition of new devices and was growing con- r 
stantly in commercial availability. The name, 
however, was a great hindrance, and some machines 
were sold as ** Improved Gramophones,”’ and com- 
plainant suggested and defendant apparently ap- 
proved a line of advertising in which the words 
‘Improved Gramophone ’”’ with ‘‘ Vocophone”’ in 
small type under, should be used. Butconsent did 
not continue and that name, moreover, was found 
to be in prior use, and the advertisement never ap- 
peared a second time (affit. Seaman, No. 2, pp. 4 
and 5, and No. 3, p. 2). 

After this, the name ** Improved Gramophone’”’ 
with ‘*Zonophone’’ under in small type, was tried 
by the National Gramophone Company, but was ; 
abandoned by if upon the representation of com- 
plainant at the request of the defendant, and never sg 
appeared after advertisements then already set up 
ran out, publication being stopped as soon as pos- 
sible (affit. above). “» 

It may be well to note that from this time for- 
ward no proof is adduced or allegation made re- 
carding the word ‘t Zonophone,’’ saving outside of 
the United States and by ontside parties, until its 
general adoption by the National Gramophone cor- 
poration during the fourth period described and 
after it wholly broke with complainant, unless, in- 
deed, some unsupported allegation be made of sur- 
-reptitionus purchases, from one F. M. Prescott, an 
export merchant of goods intended exclusively for 
export trade, paris of these goods having been 
made by the Universal Talking Machine Company, 
as hereinafter particularly set forth, but no com- 
plete machines or infringing parts being then made 
by them, During this period, however, defendant 
seems to have begun its preparations for an attack ) 
upon complainant, as it obtained on the 20th day - 
‘October, 1898, and prt in its strong box for future 
use, an affidavit from one Horace H. Eldred, mak- 
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ing untrue charges against complainant. During 
this period, all persons concerned in the business 
involved, considered a coin actuating device or 
nickel-in-the-slot machine which should employ the 
gramophone to produce selections for amusementa 
great desideratim. Defendant tried making one and 
the National Gramophone Company tried making 
one, and each failed. Thereupon Mr. O. D. LaDow 
took up the abandoned effort and organized the 
Universal Talking Machine Company to conduct 
experiments. Pending these experiments, sanc- 
tioned by defendant, the Universal Talking Ma- 
chine Company undertook to do a certain retail 
business in selling gramophones and gramophone 
goods in the city of New York, and dealt in no 
other kind or form of talking machine whatever, 
and continuing such business as long as it was able 
to get such goods, largely advertised at its store 
and pushed forward the sales of gramophones. 

Defendant insists that complainant was interested 
to get a coin actuating device for use with gramo- 
phones. Ofcourse he was! Whatofit? De- 
fendant was also similarly interested. 


The third period as specified, is the one in which 
complainant ordered records and sound-boxes, 


which defendant failed to supply, and likewise 


placed orders for various motors which defendant 
refused to build for him or _ to allow 
him to build. (See memorandum of orders 
given, &c., ante.) During all this period the 
complainant on his own account, and likewise the 
National Gramophone Corporation, were engaged 
in actively advertising gramophones and gramo- 
phones goods, disposing of supplies on hand pur- 
chased from defendant; and upon the machines 
handled by the National Gramophone Corporation 
during all these periods, its name had been placed 
by the defendant, as had been placed such name 
continnonusly from the inception of the business on 
tu that date. 
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During this period there is no evidence that any- 
body was advertising ‘‘ Zonophones ”’ in the United 
States, while it appears that during the months of " 
November, December and January, 1899-1900, the 
National Gramophone Corporation expended up- 
wards of fifteen thousand dollars advertising gram- 
ophones and gramophone goods (afft. No. 2, La 
Dow, p. 4). 


a a ce re 


The fourth period is signalized by the passage of 
two resolutions by the directors of the National 
Gramophone Corporation, the first being dated zs 
March 10th, 1900, and passed when supplies were 
unusually precarious ; authorized the officers of the 
National Gramophone Corporation to make neces- 
sary arrangements with the Universal Talking Ma- 
chine Company for the placing of their type of 
talking machines on the market, provided Frank 
Seaman, the complainant, for any reason should . 
find himself unable to supply gramophones to the 
corporation, or deliver such goods as the corpora- 
tion should require to fill its orders ; and the second 2 
resolution, adopted April 2d, 1900, recited that, 
whereas Frank Seaman, the complainant, had been 
unable to supply said corporation with the goods 

required to fill its orders, demand having been 
| made upon him for such goods, with which demand 
| he had been unable to comply, that, therefore, the 
] 
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executive officers of the corporation be anthorized 
to purchase and ship such goods to be procured 
from other persons, as should be required to carry 
' on the business of the corporation (afft. La Dow, 
|. No. 2, Exs. A and B, and Afft. George H. Robin- 
~ gon). fey 
At the time of the adoption of these resolutions 
. the complainant, even should his wife’s interest be 
included, did not own a controlling interest in the 
stock of the National Gramophone Corporation 
(affidavit La Dow, No, 1, p. 1). 
After the passage of such resolutions and the 
complete breaking up of his business relations 
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with the National Gramophone Corporation, the 
complainant tendered his resignation as treasurer 
of that corporation, and informed defendant of his 
netion mm that regard. (Printed correspondence, 
p. 42.) 

Therenpon the National Gramophone Corpor- 
ation acting independently of complainant, and 
refusing longer to be prejudiced by his inability 
to supply goods, purchased from the Universal 
Talking Machine Company, machines called 
* Zonophones,”’ and immediately proceeded to 
place the same upon the market. 

This action on the part of the National Gramo- 
phone Corporation is not shown by one scintilla of 
evidence to have been in any way counselled, con- 
trolled or controllable by the complainant, and he 
is not by any rule of evidence, of law or of logic, 
chargeable with this action in selling and adver- 
tising the Zonophone. 

During this period likewise and for like reasons, 
required by the protection of its business and the 
interest of its stockholders, the National Gramo- 
phone Corporation proceeded to compromise a 
dangerous litigation pending against it, brought 
by the American Graphophone Company, a very 
formidable corporation, which had sneceeded in all 
previous litigations. (74 Fed. Reptr., 789). 

This compromise was justified and necessitated 
by every rule which governs prudent conduct. 
The defendant in that action, the National Gramo- 
phone Company, had nothing to gain and every- 
thing to lose by a continuance of the contest. It 
had no property or property rights whatever in the 
patents involved, but was a mere purchaser of and 
dealer in goods. It was, therefore, exposed and 
engaged in exposing its enstomers to danger, with- 
out enjoying any corresponding advantage. It 
determined to compromise the litigation if settle- 
ment could be obtained. Under such cirenmstances 


its connseludvised it. as shown by the afiidavits, 
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to protect itself and its enstomers by a 
settlement, This action is shown the more 
appropriate by reason of the attempts made 
by the defendant herein to secure a li- 
cense under the very patents by force of which de- 
fendant was attacked ii the suit compromised 
(affidavit Philip Mauro), This compromise, it is 
expressly shown, was accomplished by the counsel 
lor the defendant in that action, the National 
Gramophone Company, without consultation with 
or advice from the complainant herein in any re- 
spect whatsoever, and it 1s manifest that under the 


relations then existing between such parties, a dis- 


closure to one of the instructions from the other, 
received confidentially and in a professional ca- 
pacity, would have been most reprehensible on the 
part of the attorney for the National Gramophone 


‘Company (affts. Seaman, p.4, Morse No. 1 and 
letter.) It is apprehended that an unfortunate 
lawyer engaged in an attempt to maintain an hon- 


est existence, is not obliged fo elect, and abandon 


under such circumstances, one of two good cli- 


ents. 

The state of facts above set forth is positively, 
explicitly, in detail and uncontrovertably set forth 
in complainant’s affidavits, and the only basis for 
the charges made by defendant, is a series of un- 
supported and unsupportable inferences and as- 
sumptions in relation to what may have been the 
intention and purpose of complainant during all 
the years of the existence of the contract in suit. 


Defendant, in the briefs presented by its eonn- 
sel, makes many assnmptions of fact from which it 
seeks to substantiate the truth of varions proposi- 
tions, and if is deemed that many sneh assump- 
tions and arguments may most appropriately be 
discussed at the present point in this memoran- 
dum. 
 Y~Pefendant argues that bheenuse complainant 
states that all of the advertising of the gramo- 
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phone and gramophone goods within the United 
States had appeared through his efforts. that con- 
sequently said complainant makes himself respon- 
sibie, by his own admission, for the appearance of 
advertisements of the ** VocopHong”’ and * Zono- 
prone’? as the * Iwerovep Gramopitone.”” which 
it alleges in its argument submitted, ** Began De- 
cember 19th, 1897, and ran through the years 1893 
and 1599 and up to the filing of this bill.” 

his is a fair sample of defendant's logic and 
facts. In the first place complainant's statement 
that he caused the advertising of the gramophones 
and gramophone goods, furnishes not the slightest 
justification for a charge that he admits advertising 
anything else, Ue surely does not admit, either 
intentionally or inadvertently, that he advertised 
or caused to be advertised, at'any time or in any 
way, the Zonophone, and complainant's affidavits 
expressly and fully set forth the facts in these re- 
spects. 

In regard to this attempt to foist an admission 
upon complainant, that he conducted, or that any- 
body else conducted advertising under the name 
Zonophone through the period stated, it is only 
necessary to’ point to the preceding analvsis of 
periods, to show the utter insincerity and folly of 
the argument. To claim that complainant is re- 
sponsible for advertising conducted at the time of 
the bringing of this action, when tlie National 
Gramophone Corporation had gone its own way to 
the destruction of complainant's business with it, 
could be only the refugee of a litigant (riven to 
desperate extremes. » 4 

In regard to the omission of the word *‘ Ber- 
liner,’’ not only theeomplainant, but also defendant 
eonenurred In omitting that word from its manu- 
actiures and names. Not only so, but the agree- 
ment of November 10th, 1896, as to advertising 
(Section 12, page 5) providing that the complain. 
ant shall advertise Berliner Gramophones anid Ber- 
liner Gramophone goods, expired with the comple- 
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tion of the period specified in said section, namely, 
March 15th, 1897. Moreover, the agreement to ad- 
vertise Berliner Gramophones and Berliner Gramo- 
phone goods can have no other or different meaning 
than that the complainant shall aclvertise such 
goods as shall be made under the Berliner patents 
and processes. No requirement for the use of 
the Berliner name in such advertising, 
could be read into the contract so long as the 
thing specified, namely, that which is the Berliner 
Framophone, should be advertised. The broadest 
possible construction to which the clause could 
Jenc itself, would be that complainant should not 
advertise such goods as Seaman Gramophones, or 
by any other hostile designation. 

Comment is made upon the statement of counsel 
that complainant did advertising to a large extent in 
the performance of his contract, and from that the 
eonclusion is drawn that the construction above 
given limiting the specific agreement to advertise to 
the time prior to March 15, 1897, is untenable. This 
again is conspicnons non sequiter, as the advertising 
in performance of his contract after the expiration 
of the period in question, is clearly in discharge of 
his general contract obligation, always recognized 
by complainant and fulfilled by him, namely, to 
promote the gramophone business in the United 
States. 

The Zonophone advertised, exhibit K., page 22, 
defendant’s papers, commented upon in defend- 
ant’s points, falls within the fourth period set forth 
in this memorandum, anc for the same, under the 
state of facts shown to exist, compiainant is in 
no way responsible, as the act is that of a wholiy 
independent corporation, going its own way and 
disregarding and ignoring complainant. 

The statement of complainant in one of kis letters 
is misquoted by defendant. It is that same pub- 
lications reqnire six weeks’ time in getting out ad- 
vertisements, and it does not follow (hat the puh- 
lications named by defendant require so long time. 
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The statement, likewise made in the brief, that 
the Universal Talking Machine Company had been 
manufacturing the infringing Zonophone prior to 
November Ist, 1899, is shown by complainant's 
affidavits to be utterly untenable (affidavits 
Valiqnuet, Parker-Smith, Prescott. Delano and 
Bogart). No evidence exists, moreover, that Par- 
vin procured any machinesin New York, or saving 
the merest hearsay, that they were procured there 
forhim. He may have obtained them in London 
or in Kamtchatka, and transferred them to his so- 
called fire-proof. The Universal Talking Machine 
Company did not manufacture machines infringing 
the claims of defendant, even according to its con- 
tentions, until the fourth period indicated. 

Complainant’s demand that defendant manufac- 
ture the models submitted by him, was justified, 
not only by the contract and the superior merits of 
the machine in question, but also by gross extor- 
tions practiced by defendant in the supplying of 
the Johnson machine and which extortions are set 
forth in complainant’s affidavits (affidavits Sea- 
man, No. 2, pp. 5 and 6; No. 3, p. 6, George H. 
Burt, Robert L. Gibson and George K. Cheney). 

The fifth point on defendant’s brief, to the effect 
that working-drawings or cost-sheets were not 
furnished with the model submitted, is completely 
answered by complainant's letter transmitting the 
sume and setting forth that the model is sent in 
lieu of the drawings and as a much more satisfac- 
tory means of informing defendant. exactly what 
was required ; and as defendant made no objection 
at the time, did not raise the question in its answer 
and has only now in its brief, set up this alleged 
technical failure of complainant, it cannot at so 
late a day, hope to receive favorable consideration 
for any such mere technicality ina Court of equity. 
Any objection to the form of the submission, not 
taken at the time, was waived. 

Defendant, in its brief, sets forth a lone list of eir- 
cumstances from which it alleges that an inference 
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may be drawn that complainant had a pecuniary 
interest in the Universal Talking Machine Com- 
pany. 

First among these circumstances is that said com- 
pany was incorporated by complainant's personal 
attorney, whatever the expression may mean. It 
is also stated that LaDow is president of said com- 
pany. The allegation is made that LaDow had a 
desk in part of complainant's private office. This 
is expressly and conclusively denied. It is alleged 
that LaDow is complainant’s close friend and 
neighbor, which, though not established by any 
proof, may be true; and various other matters are 
set forth. That Mr. Crandall is complainant's per- 
sonal friend is in no wise shown in the affidavits so 
far as eounsel is aware. A long list of similar cir- 
cumstances are enumerated, some immaterial and 
some untrue, why the Universal Talking Machine 
Company and complainant must be considered one. 
It is untrue that the pay-roll of the Universal Talk- 
ing Machine Company came from the pay-master 
of the Natienal Gramophone Corporation. This is 
expressly denied in complainant’s affidavits. 

The allegation that complainant advanced six- 
teen thousand dollars to the Universal Talking 
Machine Company is supported by absolutely no 
proof whatever. It isa mere declaration ora hear- 
say statement, alleged to have been made in the 
city of Chicago, where it is not shown complainant 
was atthe time, or ever had been. This mere state- 
ment in the brief of counsel, based upon no proof; 
is absolutely, explicitly and categorically denied 
by complainant and by the persons connected with 
the Universal Talking Machine Company (nffida- 
vits Seaman and Crandall, LaDow and Truell). 

Fhe advertisements specified as inserted by com- 
plainant in the ALontreal Sfar were entirely outside 
the territory with which the contract in snit or the 
present litigation is concerned, and complainant in 
his general advertising business was at perfect lib 
erty to conduct advertising in JMontrea/ or wherever 
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he could get it, irrespective of his gramophone busi- 
ness in the United States. It appears affirmatively, 
moreover, from defendant’s own showing that 
Emil Berliner, not the Berliner Gramophone 
Company, defendant herein, was the person object- 
ing to such advertising and dealing in Gramo- 
phones in said territory. (See E. Berliner’s adver- 
tisement, defendant’s affidavits, page 85.) 

All allegations in the affidavit of Dimaio, in re- 
gard to what he heard at the offices of the Uni- 
versal Talking Machine Company,are utterly worth- 
less, as he neither specifies the time or persons by 
whom or at which the same were made, and even 
were such specification made the affidavit would 
be of only hearsay, The control of the Universal 
Talking Machine Company alleged to have been 
claimed by complainant is denied, and a full 
statement of what was said during the discussion 
of the proposed consolidation of all the companies, 
is given in complainant’s affidavits. 

That the Universal Talking Machine Company 
was incorporated to take up the nickel-in-the-slot 
business, in no way shows an interest on the part 
of complainant in that company ; but on the con- 
trary an interest on the part of the National Gramo- 
phone Company or of the Berliner Gramophone 
Company may as well be argued from such fact. 

Complainant’s interest in getting competition 
with the manufacturing monopoly sought to be 
established by the defendant, is sufficient answer to 
defendant's argument that complainant must have 
had an ulterior motive in urging a motor built by 
the Universal Talking Machine Company. 

All of the transactions and affairs set forth in 
paragraph seventeen of Defendant’s Brief, occurred 
during the fourth period above specified, and 
these, consequently are without significance as in 
any way bearmg upon the conduct, actions or 
richts of complainant, and the inference songht to 
be drawn in paragraph eighteen of the brief, that 
complainant must have known of the consent de- 
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cree, is wide of the'truth, for the reason that the 
full facts adduced to indicate Knowledge, would 
show controlling reasons why complainant should 
not be informed by those conducting the negotia- 
tions, as to what was going on. 

From all these things, no inference of bad faith, 
itis submitted, may in any way be drawn, and it 
is fair to state that, if defendant had wished to 
avoid turning the National Gramophone Corpora- 
tion and the Universal Talking Machine Company 
into active competitors, it should have continued 
to deliver under the contract and furnish to com- 
plainant and to the trade, gramophones and gramo- 
phone goods, so that those engaged in the business 
should not have been forced to supply themselves 
elsewhere, wholly cutting loose from complainant 
as well as from defendant. Had defendant desired 
to avoid trouble it should have performed its con- 
tract. 


“(¢.) Plaintiff’ has not advertised gramophone 
goods prominently and freely as * Berliner’ 
gramophones and ‘ Berliner’ gramophone goods.” 
On the contrary, he has systematically suppressed 
the name * Berliner’ in his advertisements, and 
in those of the National Gramophone Corporation 
which he controls, and in said advertisements he 
has: also in many cases substituted the word 
‘zonophone’ or the word ‘vocaphone’ for the 
word * gramophone.’ ”? 

The allegation of breach above set forth, has been 
already sufficiently answered in the preceding 
argument, but it may be noted that the advertise- 
ments ‘* Improved Gramophone—Zonophone,”’ and 
the words ‘‘ Improved Gramophone—Vocaphone”’ 
are shown by complainant’s affidavits to have been 
inserted only temporarily, so faras complainant 
might by any possibility be held chargeable with 
their appearance, and that any complaint by de- 
rendant has been many years since, covered and 
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cured, defendant thereafter receiving from the 
plaintiff thousands of dollars under the contract. 


“(d.) Plaintiff secretly and without the 
knowledge of the defendant, early in the year 
1898 manufactured gramophone records, De- 
Fendant had no information of this breach of con- 
tract on the part of plaintiff until shortly before 
the jiling of the bill in this action.”’ 

This allegation is absolutely and completely con- 
tradicted by complainant, affiant LaDow and 
others, and needs no discussion here further than 
to say that complainant knew nothing about the 
transactions in question (Affts. Seaman No. 2; 8 
LaDow, No. 1, pp. 8 & 9). 


“(e.) Plaintiff has caused marks and labels 
placed by defendant upon its gramophone goods 
to be detached and defaced. In the spring of 
1898, plaintiff instructed C. G. Child, at that time 
an employee of the National Gramophone Cor- 
poration that he should not be too particular about 
the patent stamp bearing the name E. Berliner 
Gramophone, with dates of patent, stating that he, 
plaintiff, did not care how much that was blurred 
of obliterated,” 

This allegation likewise is expressly denied and 
is supported by no creditable evidence. It is 
likewise apparent from the affidavits of the several 
independent witnesses setting forth that the marks 
have always been plain and that the charge made 
in the affidavit of Child is untrue (Affts. Seaman, 
No. 2, p. 8; Belle Greenbaum, Lulu Schad, Made- 
line Brown, George FI". Truell). 


“*(f.) On December 8th defendant formally de- 
manded that the plaintitt exhibit his books of 
account inorder to enable defendait to determine 
whether plaintiff had complied with the contract of 
Oclober 10th, 1896, relating to advertising. Plain- 
tiff, howecer, refused to comply with defendant s 
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request, and has never al any time exhibited to 
defendant the proper hooks of account which 
would enable the defendant to ascertain the in- . 
Forination upon which the question in dispute had 
arisen.”’ 

This specification of breach is utterly futile as 
all complaint was cured by the action of complain- 
ant, ifany cause of complaint ever existed. Com- 4 
plainant sent over his books to defendant and 
afterward asked to arbitrate whether he had not 
cone all which he was called upon to do under the 
contract (Defendant’s aiffts., p. 53, Ex. W). o | 
Therenpon the defendant dropped the whole mat- 
ter, refused to arbitrate and went on with the con- 
tract, abandoning the controversy on that point \ 
(defendant's papers, pp. 20 and 21 and 483 and 54, 
Senman's afft.). 
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“(g) Plaintiff through his control of the Na- ‘ 
tional Gramophone Corporation permilted a con- 
sené decree to be entered against it in a suit in 
equily instituted by the American Gramophone - 
Company against Frank Seaman and the National 
Gramophone Corporation, which suit was brought 
to restrain the saleof gramophones, and alleged the 
infringement of the gramophone. The consent 
decree was entered on May 5, 1900. On May 19th, 
12th, 18th and June 27th, 1900, the notice or cir- 
culars marked “ Exhibits H, 1, Jand &”’ were 
all sent out from the Nalional Gramophone Cor- 
poration s office.’ 
Complainant never permitted any consent decree 
to be entered or had anything to do therewith, but, 
as already appears, on the contrary, Knew nothing 
concerning the same (affts. LaDow, No.1, p. 7; 
Philip Manro, p. 4: Morse No. 1, p. 1 and letter , 
annexed ; Senman No, 3, p. 4: LaDow, No. 2) p. 
2). 
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TURNING NOW TO A CONSIDERATION OF DEFEND- 
ANTS PRINTED BRIEF, SUBMITTED AFTER THE ARGU- 


MENT, LET US CONSIDER THE POINTS THEREIN MADE. 
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The proposition contended for in point one, is 
relevant to no facts proved in this case by de- 
Fendant. 

It may be observed, while the complainant evi- 


cently used his best endeavors to promote: 


the gramophone business inthe United States, that 
his efforts had long been hampered, and erentually 
were absolutely frustrated, by the narrow. unwise, 
and unsound business policy and methods of de- 
fendant, dictated, as conclusively appears in com- 
plainant’s affidavits, by ulterior motives operating 
to the damage of complainant. 

Unquestionably a contractual and according to 
the contract a guasi confidential relation exists be- 
tween complainant and defendant. 

By the contract, this relation was, that complain- 
ant should use his business ability and judgment, 
and direct, according to his own business policy as 
regards the samples and prices of the machines, 
methods of business and all other matters; the 
selling of gramophones in the United States. 

Defendant unjustly and arbitrarily undertook to 
interfere with the exercise of such business judg- 
ment, and to prevent complainant from having 
styles, models and classes of goods such as he de- 
sired. He was under no obligation, contractual or 
otherwise, to take general orders from defendant. 
He was responsible for his minimum, and when de- 
fendant, the contract being in full force and active 
operations under it progressing upon both sides, 
undertook to withhold records and other goods un- 
til certain extra-contractual assurances should be 
given by complainant, it broke its agreement. 

The eontract provided that it should continue 
while complainant should take the minimum 
therein specified of ten thousand dollars per month ; 
this done, the scheme of the contract evicently Is 
to leave complainant free to exercise his own busi- 
ness policy and judgment. The minimum is to a 
large degree substituted for any personal or conli- 
dential relation, though complainant was and is no 
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doubt, bound to exercise all diligence and faithful- 
ness in the execution of his contract, and this he 
has by all meansdone. Defendant demanded from 
complainant an impossible thing. LHe was to sed/ 
records. How could he give assurances as to the 
persons into whose hands they should come? But 
defendant's position was mere quibbling. Its acts, 
latterly revealed throngh its publications and pro- 
ceeedings, show that long ago it had determined to 
break its contract. 


Complainant was not the* selling agent’’ of the 
defendant, by any means. 

He was an independent purchaser, entitled to the 
sole disposition of the product of defendant and 
authorized to dictate terms as to styles and prices. 
This is not anagency. Moreover, the right to ex- 
clusive purchase, by the terms of the contract sur- 
vives to the executors and administrators of com- 
plainant (Contract, $28, p. 9) and of necessity 
would in their hands be assignable as an asset of 
his estate. Exeeutors and administrators cannot 
conduct business and must realize upon assets simi- 
lar to the contract insuit, by sale; and undersuch 
circumstances it is impossible to say with truth, 
that an agency arose, for an agency by the very 
force of its creation, terminates with the death of 
the agent and is not assignable. 


Neither was complainant a licensee of defend- 
ant. 

The whole scheme of the contract contemplates 
that the title in the goods shall pass to and through 
the defendant, and not that the complainant shall 
be the sole channel through which the same shall 
pass in law from the manufacturer on the way to 
the consumer. As complainant can manufacture 
only for delivery to defendant, he is not a licensee. 

It is argued that an injunction will not lie for the 
reason that complainant is a licensee, that the 
licensee no longer is making the goods and that 
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thereby the license is revoked. Such contention 
uncer the contract in the present case hardly re- 
quires consideration. The law is inapplicable, and 
the fact alleged is denied and proved untrue. 


The second point of the printed brief is utierly 
ineapable of support. 

To be sure the defendant, by its counsel, in the 
year 1898, atabout the time it was covertly securing 
the affidavit of Eldred, got from complainant, for 
use in the case wherein it was sued by the American 
Graphophone Company, an affidavit setting forth 
that he bought gramophones and turned them over 
to the National Gramophone Corporation. This, 
affidavit, however, considering the circumstances 
of its production, is entitled to no particular weight, 
and if given full authority, would not establish 
the proposition contended for by defendant. 

Defendant turned goods over to whomever would 
take them and was authorized so to do. He was 
engaged in a general business with the gramophone 
ancl was by the terms of his contract authorized to 
conduct that business according to his own best 
judgment. : 

All of the affidavits in the case clearly show that 
defendant sold goods to the National Gramophone 
Corporation ; even defendant’s papers contain these 
indications. 

Complainant has always advertised goods not 
only through the National Gramophone Corpora- 
tion, but for it and for others, and defendant’s 
own affidavits show that within a few months com- 
plainant has been advertising, for a Philadelphia 
dealer, gramophones and gramophone goods, said 
flealer making an affidavit showing, not only a 
present advertising, but that similar advertising 
had been done allalong. It is evident that com- 
plainant has been diligent and that the advertising 
has been far-reaching (Afft. Harbach, Defendant’s 
Papers, p. 99). 
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The third point of the printed brief may be dis- 
missed summarily. . 

At no time under consideration in the 
present case, has complainant owned all 
of the- stock of either the National Gramophone 
Company or the National Gramophone Corpora- 
tion, and consequently neither the law nor the cita- 
tions under the point apply. Indeed, during the 
year last past, complainant, even taken taken to- 
gether with his wife, has been but a minority 
holder of the stock of the National Gramophone 
Corporation. That corporation has always had an 
independent board of directors individually inter- 
ested in its business. 


The argument set forthin Point Four of defend- 
ant’s brief is not well taken. 

Complainant has been shown, always actively 
and diligently engaged in promoting the gramo- 
phone business in the United States, and all lack 
of success is shown clearly attributable to the hos- 
tile and unjustifiable acts of defendant. 


Point Five of the printed briefis already ade- 
quately answered in complainant s memorandum 
in chief. 


Point Six of defendant's brief is utterly mis- 
leading in its statement of facts. 

This has been already snfficiently shown in the 
analysis previously had of defendant’s statements. 
The argument consists of a mingling of misstate- 
ments with illogical deductions, the vices of which 
become.apparent upon inspection and require no 
further discussion in detail. 

It is perhaps worthy of note that one of defendant’s 
strongest contentions upon this agument is that the 
averments of the bill ‘‘that the Berliner Gramophone 
Company were making preparations to sell and 
threatened to sell gramophones and gramophone 
goods to other persons were supported by hearsay 
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testimony only, as appears by the face of the affi- 
davits. There never was any attempt to sell to 
other parties.’’ 

It is true that complainant did not undertake, by 
affidavit to strengthen the bill and original affidav- 
its in thisregard, for the plain and simple reason 
that defendant insists, in its answer, that it has the 
right*to dispose of its goods to whomsoever it 
pleases and thus amply justifies the injunction 
withont further proof. (High on Injunctions, page 
80 ; Tipping v. Eckersley, 2 K. & J., 264.) 

Defendant, thinking itself safe, proceeded meth- 
odically to prepare to disregard wholly complain- 
ant’s rights, and then upon the argument, went so 
far as to say that it never had intended doing any- 
thing contrary to the contract until after an adju- 
dication of the Court should be had. 

Defendant should be held to this declaration, as 
it now appears from its catalogues, from the affi- 
davit of one of its stockholders (Ford) and from 
other convincing and controlling evidence, that it 
made every preparation to break the contract, in 
utter and violent disregard of the rights of com- 
plainant, and that such preparation was begun 
long before the bringing of the present action. 

Defendant’s affidavits and actions are in many 
other respects open to severe censure. It attempted 
to impose upon the Court and counsel, a sham no- 
tice of cancellation of contract set up in its affidav- 
its, when as a matter of fact its managers and the 
maker of the affidavit, were at the same time en- 


gaged in a consolidation with the corporation al- 


leged to have given the notice of cancellation, and 
when, as appears by the contract with the United 
States Gramophone Company made a part of the 


bill, no right of cancellation whatever existed, save 
for the default of the defendant itself in failing to | 


pay royalties due to the United States Company. 
Such evidence and argument do not deserve en- 
couragement., 

Defendant further attacked the bill as falsifying 
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the statement which it contains in regard to orders 
for records. This charge is shown clearly without 
foundation in that the schedule of records ordered 
is notoriously, and on its face, put in simplyas the 
basis for the injunctive relief sought -from the 
Court. It described the goocls which were to be 
ordered delivered to complainant, and to give such 
description and state how many orders are unfilled 
is its sole purpose. 

Defendant in open Court offered to deliver the 
records which complainant needed and had de- 
manded through orders and in his bill, and the 
Court should now order such delivery, as defend- 
ant justified its refusal upon no good ground, but 
made the delivery dependent solely upona stipula- 

| tion by complainant, as appears by all the corres- 
_pondence, that he would control the marketing of 
| such goods if delivered to him. To make such de- 
| mand defendant was not authorized, and to comply 
_with it would be to complainant impossible. 


Defendant is entitled to no consideration what- 
ever of any of its alleged breaches of contract. 

Furthermore, and beyond all which have been 
said, complainant has offered to arbitrate all dis- 
puted points. Arbitration by defendant is a 
condition precedent to the assertion of any rights 
which are in dispute under the contract (contract 
§27,p.9, * * * **then the party giving such 
notice may determine the arbitration ; and resort 
may be had to legal proceedings ’’). While arbi- 
tration agreements may not be enforced specifically 
or directly, rights which are, by agreement, only to 
be asserted after arbitration, may not be otherwise 
enforced, The contract expressly stipulates that 
all disputes shall be settled by arbitration, and 
that no legal right shall be asserted until arbitra- 
tion shall have been attempted by the party claim- 
ing it in dispute with the other. 

Therefore, when disputes arose and complainant 
demanded arbitration, the settlement of such clis- 
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putes, so according to the provisions of the contract, 
became a condition precedent to any right or notice 
of forfeiture and likewise to any claim by defend- 
ant of failure to perform on the part of com- 
plainant, wherein a dispute or difference existed. 

1 Am. & Eng. Enc. of Law, 668, and 

cases cited ; | 
Low v. Fisher, 27 Fed. Rep., 542. 


Upon the proofs complainant is 
shown to have performed and defend- 
ant to have refused to perform the 
contract in suit. 


First. 


From the defendant's own answer and affidavits 
it conclusively appears that complainant per- 
formed and defendant accepted to his perform. 
ance, fully recognizing and continuing the 
contract as late as May 1900. 


Defendant admits that it has deferred filling 
orders given by complainant and that it has used 
matrices, paid for by complainant, for its own pur- 
poses (Answer, sections 14, 15, 16 and 20). 

Defendant admits by its answer that its affiant 
William Barry Owen, joined in the formation of 
the National Gramophone Company, and occupied 
a confidential relation toward complainant( Answer, 
page 13). 

Also that it threatened complainant with some 
undisclosed terror, to ‘‘ Exceed in severity any- | 
thing he had antietpated,”? in ease he shonld not | 
withdraw the present suit now before this Court. | 
(Answer, page 44, Exhibit M). | | 

The defendant likewise in its answer discloses : 
that at the time of the dissolution of the National 
(rramophone Company, Frank Seaman, the com- 
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plainant, was not one of the directors of said com- 
pany, and also that upon the incorporation of the 
National Gramophone Corporation said Frank 
Seaman was not one of its incorporators or 
directors (Answer, pages 21, 28 and 29). 


second. 


Beside these admissions by defendant in its 
ansiver, almost all of the fucis essential to a 
decision for complainant are admitted in its 
nilidavits, 


ist. That the complete machine made by the 
Universal Talking Machine Company and sub- 
mitted to defendant differs from the gramophone 
only in slight modifications of constructions (De- 
fendant’s Affidavits, Parvin, page 5 ; Pettit, pages 
/ 63, 64 and 65 ; Johnson, page 69). 


2d. That the motor subsequently submitted and 
made the basis for orders did not contain the 
patented parts necessary to make it into a gramo- 
phone, but was submitted separately, together 
with tender of a separate and distinct bid for the 
parts necessary to convert,it into a gramophone, 
which separate parts might be accepted or declined 
by defendant (Defendant’s Affidavits, pages 130 
and 181). 


3d. That the defendant stated that it would 
under no circumstances manufacture, or allow com- 
|plainant to manufacture and deliver to it, or re- 
ceive such machines so admitted by it to be gramo- 
phones (Defendant’s affidavits, pages 25, 34, 65 and 
133). 

4th. This refusal was absolute and unqualified, 
and no matters of detail, or form, which complain- 
ant could have changed, would in anywise have 
influenced the decision of defendant. The attempt 
now to raise such questions of torm is futile. 
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Sth. Defendant admits holding up the orders of 
complainant for records, even while purporting to 
continue its relations with him under the contract. 

Its statements go to the extent of admitting a 
refusal to deliver (Defendant’s affidavits, pages 
10, ll and 12; Answer, swzpra@). 


6th. The defendant admits that it never gave its 
approval to the organization of the National Gram- 
ophone Company ; that it refused to allow Sea- 
man’s contract to be transferred to said company. 
The contract was not transferred, no subrogation 
or agency was, in fact, ever accomplished or estab- 
lished, and defendant shonld not now be allowed 
to change its position and argue that the company 
was Seaman’s agent after the time of its said 
refusal to recognize the same (Defendant's affida- 
vits, page 2). 


7th. Complainant gave an order for twenty-five 
hundred Johnson machines with the reasonable 
stipulation that seventy-five machines a day should 
be delivered to him. This stipulation was made in 
view of defendant’s previous failures (Defendant’s 
affidavits, pages 134 and 135), and though Johnson, 
the manufacturer, was willing to agree to such de- 
livery, defendant refused so to do, giving reasons, 
one being that complainant had no right under his 
contract to require an agreement to such delivery 
(Defendant’s affidavits, pages 32 and 33). This re- 
fusal was not justified under the contract as com- 
plainant was entitled to the guarantee which John- 
son was ready to make. 


8th. Complainant stated to defendant that he 
had no control over the actions of the Universal 
Talking Machine Company and those of the Na- 
tional Gramophone Corporation (Defendant’s affi- 
davits, page 34). 


9th. That the United States Gramophone Com- 
pany and the Berliner Gramophone Company 
through contracts with it, exclusively controlled 
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the gramophone business in the United States (De- 
fendants affidavits, pages 55 and 58). 


10th. That the machines sold by F. M. Prescott 
were sold for export, and that the catalogue con- 
aining the word ‘‘ Zonophone”’ sought to be at- 
tributed to the National Gramophone Corporation 
and complainant, was in fact, the catalogue of said 
Prescott (Defendant’s affidavits, pages 61, 128 and 
136). 


1ith. That William Barry Uwen, affiant for de- 
fendant, was in 1896 the manager of the National 
Gramophone Company (defendant's affidavits, page 
70). 


12th. And that said affiant Owen is now manag- 
ing director of the Gramophone Company, Limited, 
of London (Defendant’s affidavits, page 92), 


13th. That defendant controlled the business of 
Eldredge R. Johnson, and allowed deliveries to be 
made in London by him (Affidavit Parvin, No. 5, 
Sections 2, 6 and 7). 


14th. That the retainers of counsel on behalf of 
the defendants in the suit of the American Gramo- 
phone Company against complainant and the Na- 
tional Gramophone Company were separate, dis- 
tinct and independent (Defendant’s affidavits, page 


' 414). 


Third. 


Aside from the above admissions it is noted that 
some of defendant's siutements are discredited hy 
its own admissions. 


Affiant Newcomb is discredited in his statement 
that he brought an action against Seaman and the 
National Gramophone Company by his own re- 
lease which shows that complainant was not a party 
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to any controversy with Neweomb (Defendant's af- 
fidavits, page 109). 

Affiant Parvin, who states that the National 
Gramophone Corporation put out a catalogue con- 
taining the word *‘ Zonophone,’’ is contradicted by 
defendant's afflant Biernbaum (page 61), who shows 
the catalogue in question to have been put ont by 
Prescott. Other similar contradictions occur. 


Complainant in his affidavits estab- 
lishes by an overwhelming array of 
proot tae good faith of his position, 
and controverts all charges made by 
the defendant, ai the same time show- 
ing defendant’s wilful breach of its 
contract with him. 


First. 


The affidavits of complainant himself set forth 
in addition tothe facts stated in the verified bill of 
compiaint, 


That complainant is, and at ali times has 
been, and still is engaged in pushing the sale of 
gramophones and gramophone goods. 

That defendant has refused to deliver to him 
certain records and likewise has refused properly, 
reasonably and expeditiously to fill his orders for 
eramophone motors upon the Johnson model, and 
has absolutely and unqualifiedly refused to allow 
him to make or submit any other or different 
model, declining to deliver the Johnson machines 
in reasonable quantities and prohibiting complain- 
ant absolutely from submitting any others. 

Also that the correspondence set forth in the 
bill and in the affidavits upon rebuttal has taken 
piace as stated. This alleecation being corrobor- 


uted by the affidavit of Frances Crouch. 
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Second. 


In answerto the defendant's charges of breach 
the complainant shows: 


That he performed his said contract as to adver- 
tising, spending upwards of ten thousand dollars 
within the time specified. That he has for many 
months experienced trouble in getting goods made 
by Eldredge R. Johnson, who was engaged at va- 
rious times under authority of defendant in sup- 


plying orders for goods to be shipped to London, 


while the business of complaint was suffering 
for goods to supply his trade, and that by reason 
of such unfair treatment deponent was forced to 
cancel one order because defendant would not 
agree to deliver to him at least seventy-five ma- 
chines per day. 

That complainant duly and properly submitted 
samples of new machines which he desired to have 
made under the terms of his contract, but that de- 
fendant peremptorily and arbitrarily refused to 
make the same or allow the same to be made, and 
attempted to claim a breach of contract on the part 
of complainant by reason of his failure to order 
machines which he did not want while it refused 
to fill his order for those desired. 

That the defendant at all times knew of the in- 
corporation of the National Gramophone Company 
and that the same was in fact a corporation. 

That complainant began selliug his stoek in the 
National Gramophone very soon after its organiza- 
tion and was not the sole owner of such stoek snb- 
sequently to the early part of the year 1897, either 
nominally or actually. 

That the National Gramophone Corporation was 
organized pursuant to a resolution of the Board of 
Directors of the National Gramophone Company 
and not by complainant 

That the orders given by complainant for the 
manufacture of the Universal Talking Machine 
Company model of motor, were accompanied by no 
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conclitions or limitations whatever, but were such 
that the same could be accepted by the defendant 
had it been willing so to do. 

That complainant never directed the word 
‘‘oramophone’’ to be kept in the background or 
had anything to do with obliterating the same in 
any Way. 

That complainant never, directly or indirectly, 
placed any advertisements as set forth in the affi- 
davit of Lytle, advertising the Zonophone in Me- 
Clure’s or any other of the magazines specified. 

That complainant was never sued by William 
Newcomb in any way whatsoever. 

That complainant took no part whatever in the 
settlement of the suit brought by the American 
traphophone Company and knew nothing what- 
ever in regard to such settlement. 

That complainant has been at all times, actively 


engaged in selling of gramophones and gramophone’ 


goods, and has no contract relative to such busi- 
ness with any parties whatever. 

That early in 1898 defendant absolutely pro- 
hibited complainant from having made any more 
models. 

That complainant had ordered up to the time of 
the bringing of this action, his full monthly mini- 
mum, guaranteed under his contract, and has paid 
for all goods delivered to him. 

That complainant has not sold Zonophones di- 
rectly or indirectly, or had anything to do there- 
with. 

That complainant never had a quarrel with 
Sonsa or his manager. 

That deponent submitted the first model of 
spring motor machine made by one Montross and 
which was adopted by defendant and manufac- 
tured. That defendant charged and secured to be 
charged to complainant sums for records tn excess 
of what the same properly would have cost, refus- 
ing to allow the manufuetnrer to reduce prices for 
the benefit of complainant. 
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That defendant prior to June, 1900, printed and 
had ready for distribution a ‘* June Catalogue” of 
records, and that such printing was clearly in con- 
templation of a breach of contract with complain- 
ant, all catalogues prior thereto having been put out 
by complainant or purchasers from him. 

That the record set forth on the cover of said 
catalogue, was made from a production by the 
band of John Philip Sousa, and thatits number 
indicates the same to have been made about July, 
1899 ; that the said record must of necessity have 
been made prior to May, 1900. 

That such record was never furnished to com- 
plainant, but was held back by defendant in dis- 
regard of complainant’s rights. 

That the records recently furnished to complain- 
ant were of inferior quality and workmanship, and 
not the best which defendant could produee. 


Third. 


A breach of contract is shown to have been long 
contemplated by defendant, 


John F. Judge and George F. Burt show the 
threatened breach. 

These affidavits in the moving papers are rein- 
forced by the affidavit of S. S. B. Campbell, and 
complainant’s charges are shown conclusively es- 
tablished by the original papers attached as ex- 
hibits to his last affidavit, and by the affidavit of 
Samuel Ford. 


Fourth. 


The atldavits of Orville DD. LaDow set forth his 
familiarity of the business of the National Giramo- 
phone Corporation, and show: 


That the complainant does not own a controlling 
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interest in the stock of said corporation, and 
that the same is owned by upwards of 
one hundred individuals. That such deponent 
has been an officer and director of the Univer- 
sal Talking Machine Company since its organiza- 
tion, and was solely responsible for its incorpora- 
tion and the business which it carried on. That 
said Company proceeded to experiment with 
nickel-in-the-slot devices to the knowledge and 
with the consent of defendant. That thereafter it 
entered into the manufacture of machinery not 


covered by the Berliner Patents, which machinery - 


was shipped abroad for use outside the territory 
affected by the contract in suit, and that in mak- 
ing such shipment a name different from the word 
**Gramophone’’ was adopted in order to avoid 
confusion and all semblance of interference of de- 
fendant’s rights or interests or those of any other 
person. 

That subsequently, at the request of complain- 
ant, a model machine was submitted by said Com- 
pany to him, and together with him to defendant, 
for the purpose of having the same made by de- 
fendant, or, in case the Universal Talking Machine 
Company should be able to furnish better figures 
therefor, to be made by it ; and thatsuch machines, 
had they been accepted and manufactured by or 
for defendant, réceiving its marks and labels, would 
have been Gramophones. 

That when complainant became unable to supply 
the National Gramophone Corporation with goods, 
the said Corporation, after due notice to him, sup- 
plied itself with goods elsewhere, and in such ac- 
tion complainant was neither consulted nor consid- 
ered, nor were his individual interests taken in any 
wise into account. 

That the National Gramophone Corporation 
never issued the catalogue containing an illustra- 
tion and the word ‘* Zonophone,’’ as stated in Par- 
vin’s affidavit, but that the same was issued solely 





Raymond R. Wile 
Research Library 





ce 


Al} 


and exclusively by F. M. Prescott, export mer- 
chant. 

That records were, at the instance and with the 
cousent of the defendant, on various occasions sold 
to different persons for use upon other machines 
different from those manufactured by or for it, or 
sold by or to complainant, or the National Gramo- 
phone Corporation ; and that such contracts and 
sales were approved in all respects by defendant, 
the president of which expressed himself as highly 
pleased with such accessions of its business. 

Such affidavit also fully corroborates the affidavit 
of complainant in regard to transactions between 
himself and defendant, as particularly set forth 
therein. 

It shows further that the suit of the American 


Grapbophone Company against the National Gram- 
phop pany ag 


ophone Company was compromised pursuant toa 
vote of its Board of Directors, solely in its own 
interest, and withont reference to complainant in 
any way. | 

That complainant in no wise refused to exhibit 
his books to defendant, and that said affiant, hav- 
ing been preseut at the interview, fully corrobo- 
rates complainant’s statement regarding the same. 

The complainant’s affidavit is true to the knowl- 
edge of said affiant as to the safe of the National 
Gramophone Corporation, the’ marking upon 
records, and of the so-called *‘ Yonkers Agreement,”’ 
embraced complainant’s personal interest, which 
was, therefore, a matter for his consideration ; as 
well as complainant's contradiction of the affant 
Child. Also, that complainant's affidavit is true 
wherein he denies having any knowledge as to the 
making of a specimen matrix. 

That Frank J. Danham, President of the Na- 
tional Gramophone Corporation, is travelling in 
the State of California, and can not make an 
affidavit. 

In his second affidavit said affiant, is: addition to 
the above matters, distinctly avers that the Na- 
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tional Gramophone Corporation never sold, dealt 
in, or had anything to do with the machine known 
as the Zonophone, or any goods manufactured, or 
inany way produced by the Universal Talking 
Machine Company, until after the passage of its 
resolution April 2d, 1900, upon complainant’s ina- 
bility to supply goods. 

That no oral conditions whatever were made in 
connection with the complainant's submission of 
the motor manufactured by the Universal Talking 
Machine Company to the Berliner Gramophone 
Company. 

That the nickel-in-the-slot machine and Gramo- 
phone were sold jointly by defendant’s affiant 
Newcomb, as they constituted one machine. 

That Waldo G. Morse was the only counsel em- 
ployed by the National Gramophone Company in 
its suit with the American Graphophone Company. 

That defendant’s affiant, Child, states what is 
untrue in regard to the alleged statement of com- 
plainant said to have been made in affiant’s pres- 
ence that he desired to place himself in a position 
to be independent of the Berliner Gramophone 
Company. 

That the proposed consolidation, regarding which 
defendant's affiant Owen swears, was discussed by 
said Owen with F. M. Prescott, and by said Pres- 
cott communicated to afflant, who immediately 
submitted the entire scheme of consolidation to 
defendant, its officers and directors, for the pur- 
pose of having them join therein, and that said 
consolidation was considered favorably by defend- 
ant’s affiant Owen, and contemplated the joining 
therein of the defendant. 

That the allegations of defendant's affiant New- 
comb with regard to a trip -to the Pacifie Coast 
were untrue, and of necessity must have been 
untrue, under the existing conditions of the busi- 
ness. . 

That the rent of the show room of the Universal 
Talking Machine Company, was paid by the Na- 





Raymond R. Wile 
Resear¢h Library 


| 


H2 


tional Gramophone Corporation under a business 
contract, for the purpose of securing the services 
of said Universal Talking Machine Company in 
selling and advertising Gramophones. 

That the defendant, through its president, 
threatened.and frequently declared that it would 
not carry out the terms of its contract, in that it 
would not allow complainant to furnish any more 
samples or goods to the National Gramophone 
Company. . 

That the National Gramophone Corporation 
spent upwards of 315,000 in advertising Gramo- 
phones and Gramophone goods during the months 
of November, December and January, 1899 and 
1900. 

Said affiant annexes to the affidavit the resolu- 
tion of the directors of the National Gramophone 
Corporation under which it purchased goods from 
the Universal Talking Machine Compuny. 

That the pay-roll of the Universal Talking Ma- 
chine Company was met exclusively by the per- 
sonal checks of said deponeut until the election of 
its permanent treasurer, Mr. Crandall. 


Fifth. 


Cemplainant shows by the afiidaviis of various 
persons that the allegations of Dreach on his part 
an@ the inferences of bad faith, cannot be sus- 
tained, and are improperly drawn, 


George 8. Truall, who became the manager of 
the Universal Talking Machine Company immedi- 
ately ufter its incorporation, and is now an adjuster 
of insurance for the London Guaranty and Acci- 
dent Company, and wholly disinterested, makes 
affidavit as follows: 

He was employed by Mr. Orville D. La Dow, 
| whom he met, as well as Mr. Morse, the attorney 
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for the company, and for Mr, La Dow in connection 
with it. 

That, in connection with such business, he never 
saw complainant in the office or about the premises 
of the company, whose headquarters were at Nos. 
1 and 3 Union Square, and knew of no occasion 
whatever upon which complainant was or had been 
there, or upon which he had taken any part what- 
ever in the management or concerns of sald com- 
pany, and, moreover, knew that complainant was 
in no way connected with or interested in said 
company, stch facts being ascertained through 
afiant’s familiarity with the whole course of its 
business. 

That said affiant employed defendant’s afliant 
Newcomb in conjunction with the National Gramo- 
phone Company, and paid one-haif of his ex- 
penses. 

That in putting out the nickel-in-the-slot ma 
chine, the Universal Talking Machine Company 
bought all its gramophones and gramophone goods 
from the National Gramophone Company, and in 
so doing built up and advertised the gramophone. 

That said Newcomb was expressly directed to 
address his communications to the Universal 
Talking Machine Company, and not to the 
National Gramophone Company, when writing in 
regard to the business of said Universal Company. 

That defendant’s affiant Eldred worked for the 
said Universal Talking Machine Company under 
the direction of affiant, ancl had nothing to do with 
the complainant. That the labels which said 
Hidred received marked ‘tZonophone’’ were 
ordered by the Universal Talking Company, and 
delivered to said Trunll at the office of said com- 
pinay, and by him sent abroad for use exclusively 


there, 
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goods, the quality of which gramophones and 
gramophone goods, however, materially deterior- 
ated during the latter part of said affiant’s connec- 
tion with the Universal Talking Machine Company, 
and caused his resignation. 

The affidavit of Emil Modick with exhibits con- 
clusively shows that for upwards of a year the de- 
fendant in all ways recognized and dealt with the 
National Gramophone Company, knew of its in- 
corporation, received its checks, and conducted 
correspondence with it, receiving orders, directions 
and instructions from it without question, and such 
letters, checks and matters are further identified, 
confirmed and corroborated by the affidavit of 
Morse. 

It is expressly shown by the affidavits of Belle 
Greenbaum, Lulu Schad and Madeline Brown that 
the allegations of defendant regarding the oblitera- 
tion of words upon the records, alleged to have 
been suggested by complainant in the affidavit of 
Child, are untrue, and that all of the Berliner 
records handled by said persons were plainly, prop- 
erly and suitably marked. 

The affidavit of Charles 8. Hall shows the breach 
of contract by defendant to have been long con- 
templated, that such breach was to be made for 
the purpose of securing the advantage of the mar- 
ket built up by complainant, and that the stock of 
defendant, it was thonght, would be greatly en- 
hanced in value by the termination of its contract 
with complainant. 

The affidavit of 5.5. V. Campbell likewise shows 
a preconcerted plan formulated by defendant to 
get into the business of complainant, in that such 
plan was in course of execntion for a considerable 
time prior to the bringing of this suit. 

In the affidavits made by H. A. Cuppy, B. C. 
Everingham, William Watt and Curtis P. Brady 
the utter falsity and nnreliabiliry of the affidavit 
of L. J. Etzel, sworn on behalf of defendant, are 
shown. The statements made by said Etzel to the 
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elfect that complainant placed or was concerned in 
placing the advertisements of the National Gramo- 
phone Corporation, are shown to be absolutely and 
ungualifiedly false, and not only so, but without 
any justification or color of fact. 

The affidavit of William Newcomb to the effect 
that he brought an action against the complainant 
and the National Gramaphone Company is shown 
by the affidavit of Mr. Ruther to be entirely false. 
The assignee of said Newcomb brought an action 
against the National Gramophone Company, but 
complainant was in no way a party thereto. 

By the affidavit of Parker-Smith, the patent in- 
fringement suit set up in defendant’s papers as 
having been brought against the Universal Talking 
Machine Company, is shown to-have been de- 
faulted and abandoned by defendantin this action, 
and the defendant therein, the Universal Talking 
‘ Machine Company, is shown entitled to a decree 
dismissing the complaint by reason of such default. 

The affidavit of Philip Mauro, counsellor-at-law, 
sets forth : 


His familiarity with the talking machine busi- 
ness and demonstrates that the snit brought by the 
American Graphophone Company against the 
National Gramophone Company and Frank Sea- 
man was almost sure of success. It is shown by 
such affidavit that the defendant was seeking to 
obtain a license under the patents which were the 
foundation of complainant’s rights in that suit, 
and that the National Gramophone Company in 
settling said suit, and avoiding further liability, 


acted with the greatest prudence. This affidavit is | 


decisive as to defendant’s claim that the settlement 
of said suit was-in nowise authorized or controlled 
by ulterior motives. 

The affidavit of Waldo G. Morse further dis- 
closes how such settlement came about, and ex- 
pressly states that complainant had nothing to do 
with the same in any way, as well as setting ont his 
communication to Messrs. Mitchell, Brownell & Bart- 
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lett, who represented the defendant Seaman in such 
litigation, disclosing the fact of settlement and the 
conclusion of the case so far as the National 
Gramophone Company was concerned. 

The affidavit of said Morse further shows the 
utter immateriality of shipping directions con- 
tained in complainant’s orders for records, and 
which were omitted from the bill. 

This affidavit likewise embodies various corre- 
spondence between the National Gramophone Com- 
pany and the defendant, showing how fully the 
defendant recognized said company. 

The affidavit of George H. Robinson, Vice-Presi- 
dent of the National Gramophone Corporation, 
fully sets forth the time at which and the reasons 
why the National'Gramophone Corporation broke 
with the complainant and bought goods elsewhere. 

Besides this the affidavit expressly denies any 
collusion with complainant herein and all fraud and 
collusion whatever. 

The affidavit of William T. Hepper, the Assist- 
ant Treasurer of the National Gramophone Corpo- 
ration, sets out the names and addresses of the 
various clirectors of said company. 

The affidavit of Frank A. Crandall, Manager of 


the Universal Talking Machine Company, cor- 


roborates the affidavit of LaDow as to relations 
between that company and the National Gramo- 


| phone Corporation, and shows its independence of 


complainant Seaman in every respect. 

W.A.8. Clarke contradicts defendant’s affiant 
McLean in the allegation of the latter that he ever 
had a desk in the office of the National Gramophone 
Corporation. 

This affidavit likewise, by copies of letters verified 
and annexed, shows that said McLean untruly 
states the reason of Ins retirement from theemploy 
of said corporation, anc shows that he was seeking 
employment from if after the time at which he 
swears that he refused longer to he engaged in its 
business. 
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The affidavit No. 2 of Parker-Smith, counsellor- 
at-law, sets out the portions of the gramophone 
which are covered by the Berliner patents, and 
shows conclusively that the part of the machine 
known as the spring motor, and submitted to de- 
fendant separately, was covered by none of said 
patents. | 

The affidavit of F. M. Prescott shows that he 
was an export merchant, and as such sold and ad- 
vertised zonophones exclusively without the United 


States. 


That the catalogue containing the word ‘* Zono- 
phone’’ and illustration of same, was put out by 
him in the export trade exclusively, and that 
nobody saving himself had anything to do with its 
publication. 

This affiant further shows that goods which he 
purchased from the Universal Talking Machine 
Company consisted of what is known as the 
‘‘spring motor,’’ and that he did not purchase 
from said Company the bracket, swinging arm or 
sound-box, which are, by all the proof in the case, 
shown to be the parts upon which exclusively ex- 
isted the Berliner Patents. Such patented parts 
said affiant expressly shows were purchased by him 
separately, elsewhere, and not from the Universal 
Talking Machine Company. 

This affiant also contradicts the defendant’s 
affiant Owen in saying that he declined to consider 
a proposition for a combination, the fact being, on 
the contrary, that said Owen made a proposition 


of combination, and favorably considered the one 


submitted by said affiant. 

F. A. Delano and Morris B. Bogart corroborate 
affiant Prescott as to the facts concerning his 
foreign trade in Zonophones, and the sources of 
his supply. 

George F. Burt shows that defendant, The Ber- 
liner Gramophone Company, expressly, and inten- 
tionally, and in utter disregard of the rights and 
interests of complainant, refused to allow the 
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prices of goods to be reduced for the benefit of 
said complainant, and were governed by ulterior 
motives in fixing the prices to be paid for such 
goods. 

William McComb fully corroborates complain- 
ant’s other affidavits as to the fact that the Univer- 
sal Talking Machine Company was not organized 
by or inthe interest of complainant, and that 
complainant knew nothing about such organ- 
ization. 

Said McComb also indicates the methods by 
which defendant has been enabled to obtain affi- 


davits from many former employees of com- 


plainant. 

P. F. W. Ruther likewise corroborates complain- 
ant’s affidavit to the effect that he had nothing to 
do with the organization of the Universal 'lalking 
Machine Company. 

George K. Cheney shows the inferiority of the 
so called Johnsom motor to that made by the 
} Universal Talking Machine Company, and submit- 

ted by complainant to defendant. He shows that 
the repair bill of the National Gramophone Cor- 
poration has been paid $250 to $325 per month, 
‘owing to the inferior workmanslfip of the machines 
purchased by it from complainant. 

This affiant further shows that the Universal 
Talking Machine Company’s model, submitted and 
requested to be made by defendant, was vastly 
superior to that of the Johnson machine. 

Louis P. Valignet corroborates complainant’s 
affidavit that the defendant was fully authorized 


to make the Universal Talking Machine Company’s — 
model of a spring motor, and of machines in all re- ‘* 


spects. 

This affiant likewise shows what was the origin 
of the business of the Universal Talking Machine 
Company, and its purpose, and fully discloses in 
what way it chanced to obtain a spring motor de- 
‘vice, the same being the invention of said Valiquet, 
mace for use in other ways. 
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This deponent further shows himself an expert 
in small motors, and discloses the superiority of 
the motor manufactured by the Universal Talking 
Machine Company and submitted to defendant 
over that which was manufactured by said John- 
son. 

Robert L. Gibson, likewise a mechanical expert, 
and familiar with the manufacture of the so-called 
Johnson motor, for which complainant was charged 
by defendant upwards of $3.00, could be made for 
$1.10 each, and that said Gibson offered to defend- 
ant to supply the same for $1.90 each, but that such 
offer was refused, although under the contract com- 
plainant was entitled to the best prices which could 
be obtained. 

William J. Blair, a mechanical expert, as well as 
the others, shows the superiority of the model sub- 
mitted by the Universal Talking Machine Com- 
pany. 

Samuel Ford, the first subscriber to the capital 
stock of the Berliner Gramophone Company, the 
defendant herein, and still one of its stockholders, 
shows that he was at all times opposed to the con- 
tract with complainant. 

That it was according to the statements of Thomas 
S. Parvin, the President of defendant, it was the 
settled policy of the defendant to break the con- 
tract with complainant, and that said defendant 
was constantly on the alert for some ground upon 
which the same could be broken. 

That the intention so to break the contract with 
complainant was the controling policy of the de- 
fendant. 

This affiant likewise shows that the denials of 
defendant as to the employment of a new manager, 
and its intention to go into business on its own ac- 
count, are untrue. 

ine affidavit of Waldo G. Morse, No. 2, shows 
that defendant’s affiant Parvin had no means ot 
knowing anything regarding the said Morse’s 
private business or relations with the Universal 
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Talking Machine Company, the National Gramo- 
phone Company, or any other person, having only 
met him twice, and that casually. ” 

This affiant also shows that in open Court, upon 
the hearing of the argument for dissolution of in- 
junction herein, the affidavit of said Parvin that 
large numbers of records specified in the bill to 
have been refused to complainant had in fact been 
delivered, was shown absolutely and unqualifiedly 
mistaken. 

This affiant likewise substantiates the statement 
of counsel associated with him that the defendant’s 
president engaged in a _ surreptitious attempt © 
through the purchase of stock in the nameof a 
dummy to secure access to the books of the Na- 
tional Gramophone Company. ; 

Upon all of the facts shown by the affidavits of 
both parties irrespective of questions of form and 
procedure, and considering all that defendant 
alleges, the Court should not dissolve the injunc- 
tion existing. 


1. The maintemance of a temporary injunction is . 
essential to complainant’s relief, and the injunc- | 
tion will therefore be continued until final hearing. 


2. Beside this it is evident that the defendant 
could and would put the property in dispute be- 
yond the power of the Court and for that reason 
the injunction will be maintained. (1 Beach on In- 
junctions, page 298.) 





3. The maintenance of the injunction will cause 
less harm to defendant than its dissolution would 
cause to plaintiff. (1 Beach on Injunction, page a 
229.) ee | : 

4. The defendant is amply protected by a bond , i | 

. and the injunction, therefore, will not be dissolved. 
(1 Beach on Injunctions, page 200. ) 


5. It appears that some of the questions involved 
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before the Court on the motion to dissolve this in- 
junction are now pending and undetermined in an- 
other Court, and this Court is asked to pass upon 
those questions and dissolve the injunction in an- 
ticipation of the decision of such other Court. 
Under such circumstances an injunction should not 


. be dissolved. (1 Beach on Injunctions, page 298.) 


6. Defendant admitting the bill and avoiding by 
new matter,an injunction will not be dissolved 
pending hearing upon the merits, but will be con- 
tinued until a final determination of the cause. 
Thus, where defendant admits the contract but de- 
nies its construction, or, as in the present case, the 
rights of complainant as dependent upon the con- 
struction claimed by him. (1 Beach on Injunctions, 
page 323.) 


7. Where the answer is not wholly explicit an 
injunction will not be dissolved, but will be con- 
tinued until the determination of theaction. (1 
Beach on Injunctions, page 298.) 


8. The acts restrained and the right to perform 
which defendant claims can be shown lawful to it 
only through the establishment of an affirmative 
defense involving proof of conspiracy and fraud. 


9. The defendant would suffer no loss should it 
perform its contract pending a determination of 
this suit, as suggested by the Court. Complainant 
was ready apon the trial, offered in open Court, 
and is ready now, to goon with the contract and 
thus avoid all loss. Defendant in Court inter- 
posed as a condition of its consent to any such 
arrangement that complainant withdraw the zono- 
phone from the market. This condition is imposs1- 
ble of performance, for as appears by the affidavits 
without contradiction complainant does not con- 
trol the zonophone and has nothing to do with the 
marketing of such machines. 
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The motion of the defendant for a 
dissolution of the injunction shouid be 
denied and the injunttion continued 


until the hearing of this cause upon 
its merits. 


Sipe & Harris, and 


Waxtpo G. Mors, 
Of Counsel for Complainant. 
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atk 3s ‘ 
Ta aan A confidential relation existed between the Ber- 
ra fe aicnaeenh liner Gramophone Company and Frank Seaman, 
Pa, est pp dae which imposed upon the latter the duty of fidelity to | 
NE | the former in all matters relating to the gramophone 
La eae business. This relation was established, first, by | 
ik, Byes sti the contract and, second, by the general law. 
oe ea —_ | : 
Oe pe Amie) By the contract Seaman expressly covenanted to “use his iy 
tS eae best cfforts to promote the gramophone business in the United Ps 
bw Me rif States.” By this express covenant he imposed upon himself ; 
‘(ian eaters the duty of fidelity to the gramophone business and neces- | 
BS ' bib c sarily to the Berliner Gramophone Company. ae 
Wey. Ear i ' 
i | Under the general law a relation exists between the licensor 
re ‘ve and the licensee of a confidential character. Thus a licen-_ | 
Le? tear ee y see cannot dispute the validity of the patent of the licensor, 
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Waterman vs. Shipman, 55 Ved., 982. Property in a patent 
is of a peculiar character, and its value depends largely on the 
manner in which it is developed. If the owner of a valuable 
patent turns over to another person the exclusive right to 
manufacture and sell, and such person assumes the duty of 
advertising and developing a business in the patented article, 
the relation between the parties, through the very nature of 
the property, is of a closer and more confidential character 
than that between a landlord and tenant in case of a lease 
of real estate or between a bailor and bailee in a bailment of 
tangible personal property. 


Trank Seaman violated his covenant to use “his best ef- 
forts to promote the gramophone business in the United 
States,” because :— 

(a.) Ile tried to foree the Berliner Gramophone Company 
to purchase from the Universal Talking Machine Company 
machines called zonophones, which were an infringement of 
the gramophone. (See Parvin’s affidavit, Biernbaum’s aff- 
davit, dolimson’s, Pewtit’s, and Bayly’s athidavits.) 

(b.) Ie organized the National Gramophone Company and 
the National Gramophone Corporation without the consent of 
the Berliner Gramophone Company, and through his control 


of these companies as his distributing agents he hag driven 


the gramophone from the market and substituted the zono- 


phone for it. (See Parvin’s aflidavit, Child’s affidavit, John-. 
sows allidavit, and affidavits of Blout, Bellingham, Owen, 


Neweomb and others.) 

That Seaman las always absolutely controlled the busi- 
ness and policy of the National Gramophone Company and 
the National Gramophone Corporation, is shown by the or- 
ganization certificate of the National Gramophone Company, 
the dissolution certificate of the same company, Frank Sea- 
man’s allidavit in the ease of the American Graphophone 
Company vs. National Gramophone Company, Parvin’s affi- 
davit, Child’s affidavit, Nishett’s affidavit, Owen’s affidavit, 
and Noweomb’s affidavit. 

(c.) Seaman caused to be organized and also controlled the , 


Universal Talking Machine Company, which manufactures’ 
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the infringing machine named zonophone. The attorney who 
' attorney. O. D. LaDow, the president of the Universal Talk- 
ing Machine Company, constantly acted with Seaman in the 
talking machine business, and in Seaman’s absence condueted 
his correspondence relating to such business. The corres- 
pondence of the Universal Talking Machine Company was 
sent to Scaman’s private office and there opened. Seaman ad- 
mitted to ‘I’. S. Parvin that he could control the Universal 
Talking Machine Company. (Sce Child’s affidavit, from 
which it appears that LaDow subordinated himself to Seaman 
in a matter peculiarly affectimg the Universal Talking Ma- 
chine Company. See Blout’s affidavit and letters to Montreal 
Stay, Parvin’s, Neweomb’s, and Damio’s affidavits.) 

(d.) Seaman personally inserted the advertisements of the 


National Gramophone Corporation in which the words “Ber- . 


liner” and “Gramophone” were suppressed, and those which 
finally announced that the gramophone had been withdrawn 
and the zonophone substituted in its place. (See Parvin’s 
aflidavit, Blout’s affidavit, Etzel’s affidavit.) 

(e.) Seaman caused marks and labels placed by the Ber- 
liner Gramophone Company upon its gramophone goods to be 
detached and defaced. (See Eldred’s, Mae Lean’s, and Lytle’s 
attidavits. ) ; 

(f.) Seaman on numerous oceasions declared that he in- 
tended to place himself in a position to be independent of the 
Berliner Gramophone Company, (See Child’s affidavit, Nis- 
bett’s affidavit, and Seaman’s indorsement of a letter of the 
National Gramophone Company to Mr. Williams, Owen’s 
affidavit.) 

(g.) Seaman through his control of the National Gramo- 
phone Corporation permitted a consent decree to be entered 
against the National Gramophone Company in the suit of the 
American Graphophone Company against the National Gram- 
ophone Company and Frank Seaman, which suit was brought 
to restrain the sale of gramophones which were alleged to 


be infringements of the graphophone. (Sce Parvin’s affi- 
davit.) 
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Ophones, and ordered only reeords which he desired to use on 
the zgunophone. (See Parvin’s athdavat.) 
(i.) Seaman in violation ef the contract of October 10th, 


1896, seerctly and without the knowledge of the Berliner - 


Gramophone Conipany, early in the year 1898, manufactured 
gramophone records. (See Child’s athdavit.) 


(j.) Seaman through the Universal ‘Talking Machine Com- . 


pany has produced matrices from Gramophone commercial 
records, pressed records therefrom, and is now selling said 
records at the Universal Talking Machine Company’s store 
in New York City. (See Natfey’s, Gwinnell’s, Sandars, Mae- 
Lean’s, and Lytle’s affidavits.) 
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The National Gramophone Company and its suc- j saaaea 
cessors, the National Gramophone Corporation, were © i i i 
the agents of Seaman in carrying out the contract of j This was e 
October 10th, 1896. more and O]. 
Ile states himself, in his aflidavit in the American Graph- ee 
ophone case, that it was the National Gramophone Company of ‘anestanst 
which distributed the gramophone machines and records to organized wi 
the users throughout the country. The evidence also shows ‘hall of its stoe 
that the National Gramophone Company and the National authority to 
Gramophone Corporation assed the duty of advertising Haltiniows an 
imposed upon Seaman by the contract. Even if it should be | poration was 
assumed that Seaman had no eontrol whatever over the actions Railroad ‘Con 
of the National Gramophone Company and the National } fon ita dehti. 
Gramophone Corporation, and that they aeted with entire in-  / ae the pre 
dependence of him in their corporate management, still as ‘ National Gra 
far as the Berliner Gramophone Company is coneerned, he — }, man was its‘ 
would be bound hy their acts as agents, and if after acts of = 4 assign the co 
hostility to the gramophone business became known to him, 4 he did int tic 
he continued to employ them as his agents, he would thereby | atannde of tik 
ratify their acts, and any failure on their part to promote the dn tr conneet 
grianophone business would be a failure upon his part. The ag if Mn Bea 
ordinary rule would apply that a principal is bound as to 
third persons by the acts of his agent where such acts, al- In Swift v. 
though originally unauthorized, are subsequently ratified. dividual ownc 
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In Kennedy vs. McKay, 51 Fed. Rep., 160, it was held that 
a principal is liable for the fraud of his agent whieh was 
conunitted for the principal in the course of and as a part of 
the agent’s employment, and within the seope of his authority, 
although the principal did not in faet authorize the aet; and 
in Continental Ins. Co. vs. Ins. Com. of Pennsylvania, 51 
Ted. Rep., 884, it was held that one seeking to avail himself 
of the advantages of the fraud of his agent after knowledge 
of the fraud must be held to adopt the fraud though at the 
time he was ignorant of it. 


ITI. 


A person or corporation who organizes another 
corporation and owns all the stock thereof, consti- 


, tutes such corporation an agent to carry out the 
| /{ business which its organizer intrusts to it. 
7 


( 


This was expressly deeided in Inter State Tel. Co, vs. Balti- 
more and Ohio Tel. Co., 51 Ped. Rep., 49, litre it appeared 
that-tlie Baltimore and Ohio Railroad Company having power 
to transact a general telegraph business, and being the owner 
of an extensive telegraph system, caused a corporation to be 
organized with a small capital and retained the ownership of 
all of its stock. The new corporation was held out as having 
authority to contract with regard to the whole system of the 
Baltimore and Ohio Railroad. It was held that the new cor- 
poration was merely an agent for the Baltimore and Ohio 
Nailroad Company, and that the latter as principal was liable 
for its debts. 

In the present case the proof shows that at the time the 
National Gramophone Company was incorporated Frank Sea- 
man was its only stockholder, While he had no anthority to 
assign the contract of October 10th, 1896, to the company, 
he did in fact make the company his agent by the circum- 
stances of its incorporation, and whatever it did or omitted to 
do in conneetion with the gramophone business, was the same 
as if Mr. Seaman had acted or omitted to act limself. 


In Swift vs. Smith, 65 Md., 428, it was held that an in- 
dividual owner of all the shares of a corporation may make 


ed ae eer hes Fr ss 


Ae a 


| 
te 


x 





Tt St + yah A: m4 
+ a a ie eas & 
_y Rayméndapy We 


* Research Libebry 
Yh . r. & ane : 
“it a ts fc ee Se : 





2 
a 
} a 
i i ‘ 
=Try i By ; “ 
‘ =~ wm ‘ al 
a a a) = 


=. 


=a 
“9 : ae 


fa 
a.) = r=. 








a” 


% c 
—s 


ee 





53 
La 


+ , 


i 
a 


<_- 


+ 
a . 
eee 
= . 


i ear 
es 


a ae a 


— 


<a 
pie 
Ae 
= 


; 
ae © 
Se tn 


- 


= 
LF io 


al 


= 
% 


h 


= eee RET 
Sim -. 


ae 





6 


W mortgage of the ecorporaie property to which effect will be 
piven in equity, 


In Pott vs. Schmucker, 84 Md., 535, it was held that 
where one of the members of an insolvent banking firm had 
organized a corporation for another business, in which cor- 
poration he held all the stock, the corporation and such mem- 
ber should be considered as identical in marshalling the assets 
of the insolvent banking firm. 


IV. 


. The equitable maxim that he who goes into a court 
of equity must go with clean hands, applies with 
grreat force to this case. 


The many acts of bad faith and breach of contract com- 
mitted by Seanian and disclosed by the proofs show that he 
has stripped himself of every quality of an upright suitor. 
Even if Seaman had been guilty of no other breach of cove- 
nant than a failure to buy gramophones or gramophone ree- 
ords, he would have no standing in equity to enjoin the Ber- 
liner Gramophone Company from selling goods to other par- 
ties, Tt was expressly decided in Adams & Westlake Mfg. 
Cu. vs. Westlake, 5 Med. Rep. 688, that a bill by a licensee 
under a patent to enjoin the licensor from manufacturing the 
goods contrary to its agreement could not be maintained when 
it appeared that the licensce himself had ceased to manu- 
facture under the Jicense. Benedict, D. J., said, “The bill 
nowhere states that the emnplainant is engaged in mann- 


facturing any articles patented by the defendant, and the de- - 


fendant in his ailidavit states that the complainant has gone 


out of the business of manufacturing or selling articles cov- | 


ered by the license agreements with the defendant, which 
statement is not disputed. This fact seems fatal to the part 
of the injunction now under considcration. 

“The liecnse agreements, if not expressly, by necessary im- 
plication contemplate the manufacture by the complainant, 
during the existence of its contracts, of articles constructed 
under defendant’s patents, and the payment of royalty to the 
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| be | defendant. ‘The continuance of the complainant in the mann- | 
} facture was one important part of the arrangement. When Pea pate Oa ere 
\ { the complainant went out of the business of manufacturing ig ag Wt 
hat | and selling any of these articles it became impossible for the Resa : 
‘ad A complainant to perform its agreements in this particular, and * ! 
ai the defendant was at liberty to terminate them.” 
as “Equity, which looks at the substance of things, may in an 
ots ; appropriate case and for the purposes of justice, treat a debtor 
tel corporation and an individual owner of all its shares as identi- 
eal.” 7 'Thomp. Corp., section 8403; Pott vs. Sclunucker, 
84 Md., 535; Swift vs. Smith, 65 Md., 428. 
rt ‘ 
th | Ws 
As the only equitable right in the bill which could 
be sustained was the right to an injunction to re- 
5 2 strain sales to other than Seaman, and as the claim 
“i to this right has been met and overcome by the 
c answer and proofs, the injunction must be dissolved. 
‘ VI. 
“ 
‘. The numerous breaches of the contract of October 
, 10th, 1896, by Frank Seaman justified the Berliner 
Q Gramophone Company in abstaining from filing Sea- 
2 man’s orders for records after April 15th, and in 
L 


finally rescinding the contract on June 24th, 1900. 


= 
— 2 - 


The evidence shows that shortly after the execution of 


: | the contract of October 10th, 1896, Seaman began to lay 

' | his plans to be independent of the Berliner Gramophone 
az Company in the gramophone business, He organized the’ ¢ 
she National Gramophone Company without sufficient working \° 

w _ capital, and proposed to assign the contract to it. ‘This was \ 


objected to by the Berliner Gramophone Company, but in \ 
spite of the objection, he constituted the National Gramo- |. } 
phone Corporation, of which he owned all the stock, his sole 
agent for the sale and distribution of gramophones and gram- 
’ ophone records. In his affidavit in the case of the American 
Graphophone Oo. against the National Gramophone Com- 
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puny and Prank Seaman, he states positively that he “sells Tl 

to the National Gramophone Company gramophone ma- lf Gran 

chines and records, which are in turn, through the agents \ { Sear 

of the National Gramophone Company, sold by it to the [ the 

he users throughout the country.” De further says that this . busi) 

e business would be irreparably injured if it were temporar- \, attor 

~ ily enjoined. In the long list of orders appended to plain- Univ 

i. tiff’s bill all but two direct that the goods shall be sent to osten 

4 the National Gramophone Corporation, or one of its agents. puryx 

Ke very attdavit which the defendant has offered relating to ufaeti 

this subject shows that Seaman absolutely controlled and was k 

directed the business and the policy of the National Gram- the e 
ophone Company, and its suecessors, the National Gram- Vg (OMRE 
ophone Corporation, He established its office in the same phat Pepe 
bnilding in which he conducted his business as an adver- | tablis' 
tising agent. Ilis own personal secretary was partly com- ap 
pensated by the National Gramophone Company. She an ae 
opened the letters of the National Gramophone Company Machi 
and the National Gramophone Corporation, and took there- acted 
from whatever remittances were contained in them. Fur | in Mi 
thermore, Seaman regarded the employees of the National , | took 
Gramophone Company and the National Gramophone Cor- \ tho I 
poration as his own employees, inasmuch as he entertained © , sires 
them at his own house and at Christmas presented them with to Be: 
Christmas gifts. When the National Gramophone Corpora- Tho U 
tion gave a gramophone exhibition, Mr. Seaman appears as ‘ large 
director of tle entertainment. He was at one time presi- ~ States 
dent of the National Gramophone Company; later he was | “agcor 
treasnrer of the National Gramophone Corporation, and at time t 
all times he appeared as its supreme director, giving orders F Mr. L 
to LaDow, as secretary, and to everybody connected with it. _ Comp: 
Tn addition to all this he prepared the advertisements of the _ Berlin 
National Gramophone Company and the National Gramo- the in 
phone Corporation, and personally handed the advertise- vice 0 
ments to various periodicals, and in some cases he paid for after 
such advertisements by his own check. The overwhelming thoug! 
proof in this ease, therefore, establishes the fact that the Compe 
National Gramophone Company and the National Gramo- model 
phone Corporation were Seaman’s agents in the conduct of Corpo 


the sramophone business, 


- 
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The National Gramophone Company and the National 
Gramophone Corporation were not the only agencies which 
Seaman used to cover and conceal his hostile acts against 
the Berliner Gramophone Company and the gramophone 
business. Ifo caused to be organized through his personal 
attorney, Waldo G. Morse, another company, known as the 
Universal Talking Machine Company. This company was 
ostensibly organized to manufacture slot machines, Its true 
purpose was soon developed, however, when it began to man- 
ufacture a machine which infringed the gramophone, and 
was known as the zonophone. This company was also under 


own the whole or a controlling interest in the stock, It ap- 
peared that le actually contributed $16,000 towards the es- 
tablishment of its plant. The president, O. D. LaDow, was 
an employee of the National Gramophone Corporation, and 
in matters relating to the conduct of the Universal Talking 
Machine Company’s affairs, Mr. Seaman and Mr. LaDow 
acted together, and in one or two notable instances mentioned 
in Mr. Child’s and Mr. Neweomb’s affidavits, Mr. LaDow 
took direct orders from Mr. Seaman in matters concerning 
the Talking Compiany’s affairs. In addition to this the cor- 
respondence of the Universal Talking Machine Company went 
to Seaman’s private office and was opened there by a clerk. 
The Universal Talking Machine Company manufactured very 
large numbers of zonophones, and sold them in the United 
States and Canada. On November Ist, 1899, Mr. Seaman, 
accompanied by Mr. LaDow (Mr. Seaman being at that 
time treasurer of the National Gramophone Corporation and 
Mr. LaDow the president of the Universal Talking Machine 
Company), came to Philadelphia and demanded that the 
Berliner Gramophone Company should accept as a model 
the infringing machine called zonophone, but. under the ad- 
vice of counsel this demand was properly refused. There- 
after no further orders were given for gramophones, al- 
though demands were made upon the Berliner Gramophone 
Company by Seaman to make zonophones according to the 
model submitted. Seaman and the National Gramophone 
Corporation at that time were experimenting upon the mak- 
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ing of records, but had not as yet sueceeded in perfecting a 
conmuuercial article. Seaman accordingly scnt orders for very 
large numbers of records, which orders are set out, although 
in incomplete form, in the plaintiffs exhibits. Of course, 
the records were necessary to Seaman and to the National 
Gramophone Corporation to be used upon the zonophones 
whieh the Universal Talking Machine Company were manu- 
facturing. The Berliner Gramophone Company, under ad- 
vice of comisel, refrained to fill the order for records, and 
made constant denuanids upon Seaman for an explanation as 
tu Why be ordered records and no gramophones. No expla- 
nation Wis ever given, as no explanation could be given. 
Late in the Spring the National Gramophone Corporation 
or the Universal ‘Talking Machine Company succeeded in 
making a commercial record, and Seaman, believing that he 
was now in a position to act independently of the | Berliner 
Gramophone Company, began to boldly advertise the zono- 
phone as an improved gramophone, and in July came out 
with the announcement in various periodicals that the “zono- 
plone, improved gramophone, is substituted for the gramo- 
phone, which is abandoned, including its name.” ‘To further 
secure time for the establishment and development of the 
zonophouc, Heuman instituted this suit, temporarily to tie 


the hands of the Berliner Gramophone Company. Scaman— 


lind so covered wp the plot to ruin the gramophone business 
that at the time the injunction was issued it was impossible 
for the Berliner Gramophone Company immediately to se- 
eure the evidence to show what Seaman had actually been 
doing. A very large proportion of the evidence set forth 
in the affidavits filed in this case lias heen procured since the 
injunction was issued, and a very large number of the facts 
now sct forth were not known to the Berliner Gramophone 
Company at the time this suit was instituted. The dates of 
the varions affidavits submitted by the Berliner Gramophone 
Company show that they were begun to be taken shortly 
after the injunction was issued, and continued to be taken 
almost to the very day set for the argument on the motion 
to dissolve the injunction. 

The averments in the bill that the Berliner Gramophone 


Company were making preparations to sell and threatened 
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feeting a _ to sell gramophones and gramophone goods to other persons 
3; for very | ./ Were supported by hearsay testimony only, as appears by the 
alihough ‘ i face of the affidavits. There never was any attempt to sell 
if course, | to other partics. In fact it was very much to the interest 
National 1 ‘ of the Berliner Gramophone Company to continue the econ- 
eophones | f tract, as Seaman through his agents had built up a large sell- 
Tt mann- ? ing business, which was at the disposal of the Berliner Com- 
inder ad- pany. Seaman’s motive in making himself independent of 
yds, aud the Berliner Company was to relieve himself of royalties. As 
antion as the president and seeretary of the Berliner Gramophone Com- 
fo expla- : pany have positively sworn that there never was any attempt 
given. or threat to sell to other parties than Frank Seaman, the 
rporation | averments of the bill on this subject, supported as they are by 
eeded in mere hearsay evidence, must fall, and as there is no other 
* that he equitable ground presented by the bill, the bill itself must fall 
Berliner | and the injunetion must be dissolved. 

he zono- . — 
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/ gramo- MEMORANDUM OF DATES. 

‘further 

| of the . OQetober TOth, 1896, Contract between Frank Seaman and 
y to tie Berliner Gramophone Company. 

Scaman — | ¢ October 28th, 1896, National Gramophone Company incor- 
business porated. 

possible Dee, , 1806, CO, G. Childs employed by National Gramo- 
y to se- | ophone Company. 

ly been January 18th, 1897, William Neweomb was employed by the 
xt forth | [ National Gramophone Company. , 

‘nee the | \ June Ist, 1897, O. D. LaDow goes into the employment of 
1e ets } r \ the National Gramophone Company. | 

\ophone | _ July Ist, 1897, William Barry Owen withdraws as a director 
lates of j | of the National Gramophone Company. 

ophone — | } December 19th, 1897, Frank Seaman used the word “voco- 

shortly | \ phone” in his advertisement in the New York Sun. 

? taken | la February 10th, 1898, Universal Talking Machine Company 

motion incorporated. 

| February 24th, 1898, Advertisement in New York Evening 
ophone Post of zonophone “improved gramophone.” | 
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Mebruary 25th, 1898, Letter from Berliner Gramophone | May 5 
Company to Frank Seaman remonstrating against the word | Graj 
“ vonophone.’ | Sear 
dime 10th, 1808, LaDow and Seaman write to Mr. Williams | \ May 1 
of the London Gr antophone Company, that the National // Cow 
Gramophone Company is independent. of the Berliner \ Cory 
Gramophone Company. | May 1: 
Aneust 11th, 1898, H. H. Eldred supplied with labels on | Cor} 
: which appeared the words “the zonophone improved gramo- ophc 
fe phone.” pany 
4 August , 1898, William Newcomb was employed jointly ' May 2 
5 by the National Gramophone Company and the Universal | phor 
¥ Talking Machine Company, | May 2: 
es October 1898, William Neweomb withdraws from the tions 
ee employment of the National Gramophone Company and June 2 
. the Universal Talking Machine Company. June 6 
ef November 25th, 1898, Affidavit of Frank Seaman in suit of June 2 
2 American Graphophone Co. vs. National Gramophone Oo. phon 
4 : and Frank Seaman. July 2 
. March 10th, 1899,’ National Gramophone Corporation, in- cissic 
hed eor woratd. July 2 
Fe June 12th, 1809, National Gramophone Company dissolved. eissic 
gi January 20th, 1899, Laboratory moved from New York to 
ey Philadelphia. 
oe October 2d, 1899, Seaman’s last order for gramophones. i | 
i November 1st, 1899, Frank Seaman and O. D. LaDow, de- | 
ein mand that Berliner Gramophone Company shall supply \ 
Be the National Gramophone Corporation with zonophones. ‘ | 
oe i as November 1st, 1899, Horace Pettit, Esq., notified the Uni- | 
ely “1 versal Talking Machine Company of its infringement of i) | 
aa | | the gramophone. | 
y ae November , 1899, J. F. Preseott proposes on behalf of | 
ae Seaman and LaDow to Mr. Owen a combination against 
Sie the Berliner Gramophone Company. | 
Fit ¥ tA December Sth, 1899, Demand for inspection of books of ; 
i. : ; Frank Seaman. 
fr Deeember 18th, 1899, Seaman’s letter about Universal Talk- 
, ing Machine Company’s affairs. 
; April 18th—Jnne 18th, 1900, Orders for records. \\ 
' 
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iner Gramophone | May 5th, 1900, Consent decree entered in ¢ase of American a > 
2 against the word Graphouphone Co, vs. Natiofal Gramophone Co. and Mrank Eo edad ey 
‘Seaman, ! Vee 
ato Mr. Williams | May 12th, 1900, Announcement of American Graphoplone ie . ) 
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that the National 


// Company as to its arrangement with National Gramoplione 
of the Berliner | 


Corporation and Universal ‘Talking Machine Company. 

May 18th, 1900, Announcement of the National Gramoplione 
Corporation of its arrangement with the American Graph- 
ophone Company and the Columbia Phonograph Com- 
pany. 

May 26, 1900, Patent suit begun against National Gramo- 
phone Corporation. 

May 28th, 1900, yank Seaman resigned as treasurer of Na- 
tional Gramophone Corporation. 

June 2d, 1900, Mr. Parvin’s “good-bye” letter. 

June 6th, 1900, Trade-mark bill filed. 

June 29th, 1900, Resolution of directors of Berliner Gramo- 
phone Company to reseind contract of October 10th, 1896. 

July 24th, 1900, Date of notice of to Frank Seaman of re- 
cission of contract of October 10th, 1896. 

July 26th, 1900, Service of notice on Frank Seaman of re- 
eission of contract of October 10th, 1896. 


WILLIAM GORDON ROBERTSON, 
MARSHALL McCORMICK, 
ALBERT B. WEIMER, 
FREDERICK M. LEONARD, | 
Of Counsel for Defendant. 
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UNITED STATES CirRCUIT CoURT OF APPEALS, 
FourTH CIRCUIT. 


No. 403. 


s.r Soe ee ee ee 


Berliner Gramophone Compaiy, | Appeal from the Circuit 

Appellant, Court of the United 
States for the West- 
ern District of Vir- 


: 
Frank Seaman, Appellee. J ginia. 


versus 


BRIEF OF COUNSEL FOR BERLINER GRAMO- 
PHONE COMPANY, APPELLANT. 


ABSTRACT OR STATEMENT OF THE CASE. 


This is an appeal (Record 543) from an interlocutory 
order or decree entered 1 November, 1900 (R. 543), over- 
ruling the motion of the appellant, defendant below, to 
dissolve a preliminary injunction (R. 85) granted without 
notice, 25 June, 1900. 

The bill (R. 3) alleged, infer alia, that under a contract 
dated 10 October, 1896, between the Berliner Gramo- 
phone Company, appellant, defendant below, and Frank 


Seaman,.appellee, plaintiff below.(R. 25),.the-said Frank... 


Seaman was entitled to purchase and have delivered tc 
him from the Berliner Gramophone Company certain 
Sramophone roods consisting sf “dises or records” or- 
dered by Frank Seaman from the Berliner Gramophone 
Company, and described in “Exhibit B” with the bill 
(R. sr); that the said Frank Seaman had demanded the 


delivery of dises or records ordered by him and. samtpies 
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of other discs and records in which he claimed an inter- 
est under and by virtue of the contract, but that delivery 
had been refused by the Berliner Gramophone Company, 
and that the said Prank Seaman had demanded the arbi- 
tration of certain questions in dispute under the contract, 
but that the Berliner Gramophone Company had ignored 
the demand. The bill prayed first for an injunction re- 
straining the Berliner Gramophone Company from sell- 
ing, delivering or parting with any of the gramophones, 
records, matrices or goods made by it in compliance with 
the contract of to October, 1896, or any other goods 
wherein Frank Seaman had an interest, to anv persons 
other than those designated by him; second, an injunction 
restraining the Berliner Gramophone Company from 
using or employing the said matrices in stamping or pro- 
ducing records other than such records as Frank Sea 
man might require and order; third, an injunction com- 
manding the Berliner Gramophone Company to deliver 
to Frank Seaman the records demanded by him; fourth, 
compensation for all loss and damage which Frank Sea- 
man had sustained in the premises; fifth, an account of 
all matrices and records in the possession of the Berliner 
Gramophone Company, or under its control; and sixth, 
general relief. | 

On 25 June, 1900, the Honorable John Paul, District 
Judge of the Western District of Virginia, in Vacation, 
on motion of Mr. Waldo G. Morse, of New York, and 
Messrs. Sipe & Harris, of Harrisonburg, Virginia, as so. 
licitors and counsel for Frank Seaman, the plaintiff be- 
low, and without notice to the Berliner Gramophone 
Company, defendant below, granted a preliminary injunc- 
tion (R. 85) restraining the Berliner Gramophone Com- 
pany, defendant below, “from selling. delivering or other- 
wise disposing of, and likewise from permitting or allow- 


ing any such selling, delivering or disposing of, within . 


the United States of America. anv of the gramophones. 
records, matrices or goods manufactured bv or for the 
said defendant Company and referred to in” the said con- 
tract of to October, 1896, “and also from likewise dis- 
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posing of, or allowing the disposition of, any other goods 
wherein the plaintiff has any interest, to any other per- 
son or persons than the said plaintiff, or those designated 
by him, save in so far as the defendant is entitled reason- 
ably to sell, deliver or dispose of the same to-its officers, 
directors and stockholders, not for sale, gain or profit, 
and except in the District of Columbia, for use therein 
as provided by said contract, and except also any de- 
liveries they may now be entitled to make under certain 
contracts with Tate. Jones & Nellis mentioned in the bill, 
should any such right of delivery exist.” 

The injunction order required a bond in $5,000. which 
was furnished, and a Chancery subpcena (R. 86) issued 
on the same day, 23 June, 1900 (R. 8g). 

The answer (R. 89) of the Berliner Gramophone Com- 
pany was filed 6 August, 1900, and alleged, inter alta, that 
Frank Seaman, the plaintiff below. had, during a long 
period prior to the filing of the bill, committed numerous 
breaches of the said contract of 10 October, 1896,—which 
the answer specified,—that the said Frank Seaman had 
therefore forfeited his rights under the contract, and that 
the Berliner Gramophone Company, after giving the said 
Frank Seaman full opportunity to comply with the terms 
of his contract, had cancelled the contract and had not1- 
fied the said Frank Seaman thereof. 

On 17 August, 1900, the Berliner Gramophone Com- 
nany, appellant, defendant .below. moved to dissolve the 
injunction, but Messrs. Sipe & Harris, of counsel for 
Frank Seaman, objected to the hearing of the motion on 
the ground of insufficient notice. and because of the ab- 
sence of Mr. Waldo G. Morse, of New York, senior coun- 
sel with them, and because the Berliner Gramophone 
Company had filed its answer on 6 August. 1900. and be- 
cause Frank Seaman, plaintiff below. had not receive’ 
copies and was not aware of the contents of the affidavit: 
proposed to be submitted by the. Berliner Gramophone 
Company upon the hearing of the motion—whererpar 
the Honorable John Paul, District Judge. ordered the 
motion to be docketed and continued (R. 136), 
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On 5 September, 1900, Frank Seaman, appellee, plain- 
tiff below, filed exceptions to the answer of the Berliner 
Gramophone Company (R. 289). 

On 24 September, 1900, on motion of I'rank Seaman, 
appellee, plaintiff below, the Honorable John Paul, Dis- 
trict Judge, granted a rule on the defendant, the Ber- 
liner Gramophone Company, to show cause why the pre- 
liminary injunction awarded on 25 June, 1900, should not 
be enlarged (R. 503), and on 29 September, 1900, the Hon- 
orable John Paul, District Judge, set down for 10 Oc- 
tober, 1900, the hearing on the rule to show cause why 
the preliminary injunction awarded on 25 June, Igo, 
should not be enlarged (R. 501). To this rule to sho: 
cause, the Berliner Gramophone Company duly filed its 
answer (R. 519). 

On 20 October, 1900, the Honorable John Paul, Dis- 
trict Judge, filed his opinion (R. 522) upon Frank Sea 
man’s exceptions to the answer of the Berliner Gramo- 
phone Company, and on 22 October, 1900, Frank Seaman, 
appellee, plaintiff below, having given notice of a petition 
for leave to file a supplemental bill, the Honorable John 
Paul ordered the plaintiff's motion to be docketed and 
the hearing thereof to be continued to 30 October, 1goo. 

Finally, on 1 November, 1900, the Honorable John 
Paul, District Judge, entered an order denying the mo- 
tion made by the Berliner Gramophone Company on 17 
August, 1900, to dissolve the injunction awarded on 25 
June, 1900, and continued the injunction to final hearing 
(R. 343)—from which decree the Berliner Grammophon 
Company, on the same day, appealed to this Court 
(R. 543). 

The material facts in the case areas follows:— . |. 

Under the contract of 10 October, 1896 (R. 25), Frank 
Seaman, plaintiff below. was given the exclusive right 
to buy gramophones and gramophone goods from the 
Berliner Gramophone Company. and sell them in the en- 
tire territory of the United States. except the District 
of Columbia, and the Berliner Gramophone Company was 
prohibited from selling or delivering any gramophones 
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5 
or gramophone goods in that territory to any other per- 
son or corporation, Frank Seaman had also the right, 
under the contract, to have filled by the Berliner Gramo- 
phone Company with reasonable promptness and despateh 
all his orders for gramophones and gramophone goods by 
delivery on the cars or other means of transporation des- 
ignated by the plaintift below. 

in the contract of 10 October, 189%, Frank Seaman 
covenanted on his part to “use his best efforts to pro- 
mote the eramophone business in the United States.” and 
“to advertise gramophones and gramophone goods promi- 
nently and freely” as “Berliner” gramophones and “Ber- 
liner’ gramophone goods, He also covenantec not to 
“manufacture, buy, sell, or use gramophones or gramo- 
phone goods, or any part thereof. or any other talking 
machine or parts thereof, except such as he buys from 
the licensor.” He also covenanted at a!l times to exhibit 
his books in order to determine any question in dispute. 

Under the covenants and stipulations of the contract 
as aforesaid, Frank Seaman occupied a position of pecu- 
liar responsibility and trust in reference to the Berliner 
Gramophone Company and its officers. The contract con- 
stituted Frank Seaman the sole agent in the whole of the 
United States, except the District of Columbia, for the 
sale of gramophones and gramophone goods manufact- 
ured by the Berliner Gramophone Company, which com- 
pany could not itself vend its gramophones or gramo- 
phone goods to the public, or come in contact with the 
nublic in any way in respect to such sales. but was in 
all such respects solely bound to rely upon Frank Seaman. 
Frank Seaman was bound to use his best eftorts to push 


the gramophone business in every way, and to.abstain 


from engaging in anv rival business, or assisting in the 
manufacture, distribution, or sale of anv talking machines 
similar in ary respect to the gramophones, or in the manu- 
tucture, distribution, or sale of anv ta’king maciunes what- 
ever; cand he could not, without a breach of his contract, 
take part i the pronrotien of anv ‘usstness. wherler con- 


ducted by madividuals ora corporation, which in anv way 
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infringed upon the patents controlled by the defendant 
below, the Berliner Gramophone Company. 
Notwithstanding the solemn obligations and duties 
which Frank Seaman assumed towards the Berliner 
Gramophone Company, he began, very shortly after the 
execution of the contract of 10 October, 1896, to lay plans 
to evade the contract and to get into a position to manu- 
facture and sell infringing goods. With this object in 
view, Prank Seaman organized, in October, 1896, under 
the laws of New York, the National Gramophone Com- 
fay, tor the purpose of taking over the contract. The 
Berliner Gramophone Company, however, deeming that 
the National Gramophone Company was inadequately 
capitalized, and that Frank Seaman’s personal responsi- 
ltlity was preferable, refused to give its approval to the 
transier of the contract to the National Gramophone Com- 
pany, and continued to deal with Frank Seaman directly, 
although goods which he ordered were delivered to the 
National Gramophone Company as Seaman’s selling agent. 
Frank Seaman controlled all of the stock of the National 
Gramophone Company, and said company had its offices 
in the same building with Frank Seaman at 874 Broad- 
way, New York City, and was wholly managed and con- 
troiled by him, and he continued to manage and control 
it until June, 1899, when the said company was dissolved. 
The stock of the National Gramophone Company con- 
sisted originally of $50,000, but was subsequently increased 
to $200,000. Frank Seaman was at all times a director 
or officer in the said company, and was the directing 
and controlling spirit of it, and used it as his agent to 


advertise the gramophone and. gramophone goods of the... 


Berliner Gramophone Company, and to receive the same 
from the Berliner Gramophone Company and sell the same 
to the public. No advertising was done by the complain- 
ant except through the instrumentality of the National 
Cramopnone Contpany and the National Gramophone 
Corporation, its successor. 

fn Mareh, rd99, Frank Seaman caused to be organized 
under the laws of the State of New York another corpora- 
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tion with a capital stock of $800,000, under the name of 
“National Gramophone Corporation ot New York.” This 
corporation was organized for the purpose, among others, 
of manufacturing, selling, leasing, operating, and dealing 
in talking machines, and particularly the instrument com- 
monly known as and called the gramophone. On 12 June, 
1899, the National Gramophone Coinpaiy was dissolved, 
and subsequently all of its assets were assigned and trans- 
ferred to the National Gramophone Corporation. Frank 
Seaman and his wife held a very large controlling imterest 
in the stock of the National Gramophone Corporation. He 
became its treasurer, and remained its treasurer until just 
before the bill in this suit was filed. Aiter the National 
Gramophone Corporation had taken over the property, as- 
sets, and business of the National Gramophone Cou:paity, 
Frank Seaman used the National Gramophone Corvpora- 
tion as a means for receiving and seliing to the public the 
gramophones and gramophone goods ordered by him from 
the Berliner Gramophone Company under his contract, and 
also used the said corporation as his agent for causing 
to be published all such advertisements for gramophones 
and gramophone goods as Frank Seaman desired to pub- 
lish. The Berliner Gramophone Company, however, never 
recognized the National Gramophone Corporation of New 
York as having any rights under the contract between it 
and Frank Seaman. 

After business had been conducted for some time under 
the contract of ro October, 1896, it became obvious to 
Frank Seaman that the business was a very profitable one, 
and that if he could control it for his own benefit alone he 
would make very large sums of money. He accordingly 
laid a well-planned but fraudulent scheme to appropriate 
to himself the gramophone business, free from all obliga- 
tions to pay any royalties to the Berliner Gramophone C om- 
pany. In pursuance of this scheme. he organized the two 
corporations hereinbefore referred to. and turther to carry 
out and complete the scheme, he organized, on 26 June. 
1898, a third corporation, under the laws of the Srate of 
New York, known as the “Universal Talking Machine 
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Company.” This last-named corporation was organized 
for the purpose, among other things, of manufacturing, 
buying, holding, and selling coin-actuating and other au- 
tomatic devices and machines for reproducing musical and 
other sounds, and for owning, holding. and controlling in- 
ventions, discoveries, and patents issued and to be issued 
for and upon such machines, processes, and inventions. 
The Universal Talking Machine Company was organized 
by “dummy incorporators,” and Frank Seaman was at the 
time of the organization, and has always since been, care- 
ful to conceal his relations to this company. The offices 
of the company, however, were in the same building as | 
those occupied by Frank Seaman. Frank Seaman hasal- | 
ways been the controlling spirit in its afiairs and its man- | 
agement and operation. | 
Shortly after the incorporation of the Universal Talking | e 
Machine Company, the said company began to manu- 
facture, advertise widely, and sell to the public a talking 
machine called the “Zonophone,” substantially like the 
gramophone constructed by the Berliner Gramophone 
Company. The said “zonophone” constituted an infringe- 
ment on the Berliner letters patent controlled by the Ber- 
liner Gramophone Company. Some, if not all of, the ad- | 
vertisements of the zonophone were inserted in periodicals 
by Frank Seaman personally. | 
On or about 1 November, 1899, Frank Seaman en- 
deavored, and subsequently on three separate occasions 
endeavored, to cause the Berliner Gramophone Company | 
to agree to purchase the talking machines or “zono- 
phones” made by the said Universal Talking Machine 
Company, for the purpose of filling orders which Frank 
Seaman desired to give the Berliner Gramophone Com- = ‘i 
pany for said talking machines, On or about 1 Novem- 
ber, 1899, Frank Seaman submitted to the Berliner 
Gramophone Company a model, which he stated was the 
only machine in existence of the kind. but which. in fact. 
was a “zonophone,” and demanded that the Berliner 
Gramophone Company should either manufacture gramo- 
phones according to said model, or should purchase large 
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quantities of them from the Universal Talking Machine 
Company. On three subsequent occasions he submitted 
similar models. The Berliner Gramophone Company re- 
jected the models on the following grounds :— 

ia.) The model was alleged by Frank Seaman to 
have on it a patent of the Universal Talking Ma- 
chine Company and claims for patents which have 
been allowed to the Universal Talking Machine Com- 
pany, as to which claims Frank Seaman refused to 
give the Berliner Gramophone Company any informa- 
tion. , 

(b.) Because by permitting the Universal Talking 
Machine Company to fill such an order, the Berliner 
Gramophone Company would be giving the Univer- 
sal Talking Machine Company an implied license to 
manufacture “zonophones.”’ 

(c.) Because the orders were accompanied by such 
conditions as to delivery that it was impossible to 
hll them. 

(d.) Because since the Universal Taiking Machine 
Company had been manufacturing the infringing 
“zonophone” machine prior to 1 November, 1899, 
and had sold such machines not only abroad but also 
in New York, Frank Seaman had no right to demand 
that the Berliner Gramophone Company should place 
orders for the manufacture of gramophones with such 
a company. 

(c.) Because neither of the orders was accompan- 
ied with patterns, working drawings, or cost sieets, 
as provided by the contract of 10 October, 1896. 


7h, 


The Berliner Gramophone Company instituted suits in 
equity against the Universal Talking Machine Company 
and the National Gramophone Corporation based upon 
itringements of patents Dv snc Cont, qnies of the patents 
controlled by the Berliner Gramophone Company. 

For some time after the Universal Talkisre Alachine 
Company was first tncorperated t: was unable to manu- 
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}chines manuiactured by it could not be used. Fora 
certain period the Berliner Gramophone Company sold 
to Frank Seaman discs or records, which he turned over 
to the Universal Talking Machine Company, to be used 
on its infringing machine, but this was wholly unknown 
to the Berliner Gramophone Company until early in the 
fyear 1900, at which time Frank Seaman had given up 
ordering gramophones from the Berliner Gramophone 
Company, and was ordering from the said company only 
records. The Berliner Gramophone Company, after it had 
| secured satisfactory evidence that said records were being 
ordered solely for the purpose of being sold by Frank 
Seaman, either directly or through the National Gramo- 
phone Corporation, to the Universal Talking Machine 
Company, refrained from honoring Frank Seaman’s orders 
for said records. oe 
/ The thirty orders for records mentioned by Frank Sea- 
/man in his bill called—with two exceptions—for the ship- 

ment of all the records mentioned therein to the National , 
| Gramophone Corporation or its branch offices. This fact a 
does not appear in the alleged copies of the orders which “s oe 
are annexed to the bill and marked *‘Exhibit B,” for Frank . 

Seaman has, for purposes of his own, omitted material 

parts of the said orders from the alleged copies. At and 

during the period covered by the dates of these orders, the 

National Gramophone Company and the Universal Talking 

Machine Company were practically the only customers of 

Frank Seaman for records, the National Gramophone 

Corporation was, through his counsel, Waldo G. Morse, 

engaged in entering the consent decree hereinafter described 

and was also engaged in announcing by circulars and ad- ~--.- eat Cena 
vertisements extensively distributed throughout the United 
States, and to which Frank Seaman's name as Treasurer 
of the National Gramophone Corporation was attached, 
that the “zonophone’” had superseded the gramophone, and | 
that the National Gramophone Corporation had formed an 
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(manuiacturer of infringing “zonophones”’) and with the 
American Graphophone Company (manufacturer of a rival 
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talking machine). The National Gramophone Corpora- 
tion, although it had at the time large quantities of “zono- 
phones” for sale and was advertising them extensively, 
was, nevertheless, at that time in need of records to sell 
with and use on the “zonophone.” The directions on the 
orders to ship, as above stated, the records described in 
these orders to the National Gramophone Corporation or 
its branch offices showed, in connection with other facts, 
the unmistakable purpose of Frank Seaman to be to aid 
the Universal Talking Machine Company and the National 
Gramophone Corporation in putting the “zonophone” on 
the market, and to supplant the gramophone with the “zono- 
phone,” as announced in the circulars to which the said 
Frank Seaman's name was affixed, as hereinafter stated. 

All these acts of Frank Seaman in selling records man- 
ufactured by the Berliner Gramophone Company to the 
Universal Talking Machine Company, and attempting to 
obtain from the Berliner Gramophone Company further 
supplies of records to be used on the machines of the Uni- 
versal Talking Machine Company, were distinct and will- 
ful violations of the contract of 10 October, 1896. 

In the Spring of 1900, Frank Seaman, being in absolute 
control of the business and operations of the Universal 
Talking Machine Company, caused said company to man- 
ufacture and sell records which were imitations of those 
manufactured by the Berliner Gramophone Company, and 
caused the records manufactured by the Berliner Gramo- 
phone Company to be counterfeited, all of which acts of 
Frank Seaman were done without the knowledge or con- 
sent of the Berliner Gramophone Company. Even prior 
to the said acts of Frank Seaman in making or causing 
to be made for his benefit records and matrices, early in 
the year 1898 he had caused records and matrices to be 
inade, avowing that he wished to place himself in a posi- 
tion where he might be independent of the Berliner Gramo- 
phone Company in all brauches of business, should he de- 
sire at any time to do so, and he did this secretly and 
without the knowledge at that time of the Berliner Gramo- 
phone Company. 
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The American Graphophone Company, which was a com- 
peting company dealing in talking machines different from 
those manufactured by the Berliner Gramophone Company, 
and producing sound by methods different from those used 
by the Berliner Gramophone Company, instituted im the 
U. S. Circuit Court for the Southern District of New 
York prior to the month of May, Ig00, a suit against 
Frank Seaman and the National Gramophone Covipary. 
The object of this suit was to obtain an injunction to re- 
strain Frank Seaman from selling gramophones and gram- 
ophone goods and the National Gramophone Company 
from selling gramophones and gramophone goods which it 
had been receiving from the Berliner Gramophone Com- 
pany through Frank Seaman. In this suit Frank Seaman 
Was represented by attorneys employed by the Berliner 
Gramophone Company, but the National Gramophone Com- 
pany was represented by Waldo G. Morse, of New York, 
who was and is the personal counsel for the said Frank 
Seaman, contrary to the wishes and protests of the Berliner 
Gramophone Company. On 5 May, 1900, the said Waldo 
G. Morse, on behalf of the National Gramophone Coin- 
pany, but without the knowledge or approval of the Ber- 
liner Gramophone Company or other counsel engaged in 
the defense of the suit, consented to the entry of a final 
decree in the said suit so far as the said National Gramo- 
phone Company was concerned, adjudging that the Na- 
tional Gramophone Company had infringed upon the letters 
patent owned by the American Graphophone Company, and 
had violated the alleged exclusive rights of the said com- 
pany under said letters patent by making or causing to 
be made, or selling or causing to be sold, certain machines 
Or apparatus for recording and for reproducing speech 
and other sounds, such machines being commonly known 
as gramophones, and being the machines which were man- 


wfactured by the Berliner Gramophone Company. The | 


said decree was not entered upon anv proofs adduced in 
said suit, but solely upon consent, and was entered secretly 
andl without the knowledge of the attorneys who appeared 
of record for Frank Seaman for the purpose of represent- 
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ing the interest of the Berliner Gramophone Company in 
said suit. Shortly after the entry of said decree, Frank 
Seaman, through his said corporation, the National Gram- 
ophone Corporation of New York and the Universal Talk- 
ing Machine Company and the Columbia Phonograph Com- 
pany, caused to be advertised extensively in papers and 
magazines in the United States, and through circular let- 
ters to the trade, the statement that the machine “formerly” 
known as the “gramophone” was an infringement of the 
graphophone patents, and that the gramophones had been 
accordingly abandoned, and a new machine, known as the 
‘“zonophone,” which was the machine which the Universal 
Talking Machine Company had been manuiacturing and 


selling, had replaced the gramophone, and was thereafter — 


to be exclusively placed on the market in the place and 
in stead of the gramophone. On May toth, 12th, 18th, 
and June 27th, 1900, the notices or circulars making the 
above announcements, were sent out through the National 
Gramophone Corporation’s office. 

Among the most important covenants on the part of 
plaintiff below, Frank Seaman, in the Contract of 10 Octo- 
ber, 1896, was that Frank Seaman should advertise gramo- 
phones and gramophone goods prominently and freely as 
“Berliner” gramophones and “Berliner” gramophone goods. 
In violation of the said covenant, Frank Seaman had failed, 
since the month of December, 1897, to advertise promi- 
nently and freely gramophones and gramophone goods 
of the Berliner Gramophone Company, and has omitted 
the word “Berliner” from all, or nearly all, of the adver- 
tisements which he has caused hts said companies to 
publish in newspapers and periodicals. or otherwise, in 
reference to gramiophones, and has caused the word “zono- 
phone” to be substituted for the werd “gramophone.” 

The suppression of the word ‘“‘Berliner’” and the substi- 
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phone’ inacvertising were deliberate and intentional : 
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tution of the word “zonophone’ tor the word “grameo- | 
Lets | 


on the part of Frank Seaman and were persisted in by 
him notwithstandine the continuous protests of the 


liner Gramophone Company. Frank Seaman constantliv 
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claimed to have no control over such advertising done by 
the said National Gramophone Company and the said Na- 
tinal Gramophone Corporation. The claim of tnability 
on the part of Frank Seaman to control such adver- 
tisito was at ail times absolutely false. He not only 
controlled it, but devised it and carried it into effect. At 
other times, on the other hand, and frequently, Frank Sea- 
man claimed that a great part of the advertising done in 
the name of the National Gramophone Company and the 
National Gramophone Corporation was personally paid for 
by him. 

No demand for arbitration was made by Frank Seaman 
until the Berliner Gramophone Company requested and 
pressed him to exhibit his books in order to show what 
advertising he had done in accordance with the contract 
of 10 October, 1896. Frank Seaman at first refused to 
exhibit his books, and afterwards exhibited what he 
claimed to be books of account, but which were utterly 
inadequate and unintelligible. When further pressed to 
exhibit his books, Frank Seaman resorted to a demand 
for arbitration. This demand was made on 18 January, 
1900, but Frank Seaman named no arbitrator at that 
time, and took no further action until again pressed on 
26 January, 1900, to exhibit his books of account. The 
appellant believed that the demand was not made in good 
faith, but for the purpose of gaining time, and, if pos- 
sible, evading the demand for an exhibition of the hooks 
of account. Instead of appointing a distinterested arhi- 
trator, as required by the contract, Frank Seaman nained 
as his arbitrator Waido G. Morse, lis personal counsel and 
the counsel for the National Gramophone Company and 
afterwards counsel and director, or other officer, of the 
National Gramophone Corporation. The Berliner Gramo- 
phone Company objected to the said Morse as arbitrator. 
Frank Seaman, however, notwithstanding the objection, 
assumed not only to retain the said Morse as his arbi- 
trator, but also to appoint an arbitrator for the Berliner 
Gramophone Company. and accordingly he notified the 
Berliner Gramophone Company that he would appoint 
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as arbitrator on its behalf Russell Duane, a member of the 
Philadelphia Bar. The said Russell Duane was at the 
time the Philadelphia correspondent of the said Waldo 
G. Morse, and has since been associated with the said 
Morse in representing the alleged interests of Frank Sea- 
man in said litigation relating to the gramophone. The 
Berliner Gramophone Company, although it has never 
refused to proceed with an arbitration under the said 
contract of 10 October, 1896, is advised by counsel and 
therefore avers that all the proceedings of plaintiff below, 
Seaman, with relation to arbitration have been and are 
absolutely illegal and void. 

The Berliner Gramophone Company charges that Frank 
Seaman, plaintiff below, has broken the contract of 10 
October, 1896, in the following. among other particulars, 
as shown by the affidavits in the record, viz.:— 


(1.) That Frank Seaman has not, from 2 October, 1899, 
to the date of the cancelling of the said contract on 26 
July, 1900, ordered gramophones and gramophone goods 
to the minimum value of $10,000 at manufacturing cost 
during each and every calendar month. 


(2.) That Frank Seaman has not used his best efforts 
to promote the gramophone business, but, on the con- 
trary, has constantly endeavored to injure said business 
by combining with the National Gramophone Company, 
the National Gramophone Corporation, and the Universa! 
Talking Machine Company in placing upon the market and 
promoting the sale of the “zonophone,” a machine which 
infringes the gramophone; and that instead of promoting 
the gramophone business, Frank Seaman has done all in 
his power to promote the manufacture and sale of a ma- 
chine made by a rival company. 


(3.) That Frank Seaman has endeavored to compel the 
Berliner’ Gramophone Company to purchase. from the 


Universal Talking Machine Comoany machines called 
“zonophones, which were an infringement of the gramo- 
phone, 
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(4.) That Frank Seaman has organized the National 
Gramophone Company and the National Gramophone 
Corporation without the consent of the Berliner Gramo- 
phone Company, and that through his control of these 
companies as his distributing and advertising agents 
Frank Seaman attempted to drive the gramophone from 
the market and substitute the “zonophone” for it. 


(5.) That Frank Seaman has caused to be organized 
and has controlled the Universal Talking Machine Com- 
pany, which manufactures the infringing machine, named 
the “zonophone.” 


(6.) That Frank Seaman has not advertised gramo- 
phones and gramophone goods prominently and freely 
as “Berliner” gramophones and “Berliner” gramophone 
goods, but, on the contrary, has systematically suppressed 
the name “Berliner” in his advertisements, and in those 
of the National Gramophone Company and National 
Gramophone Corporation, and in said advertisements has 
substituted the name of “zonophone” instead of the word 
“gramophone,” and has advertised that the “gramophone” 
had been withdrawn and the “zonophone” substituted in 
its place. 


(7.) That Frank Seaman has caused marks and labels 
placed by the Berliner Gramophone Company upon its 
gramophone goods to be detached and effaced. 


(8.) That Frank Seaman on numerous occasions has 
declared that he intended to place himself in a position 


to be independent of the Berliner Gramophone Company. 


(9.) That Frank Seaman, through his control of the 
National Gramophone Company of New York. permitted 
Or caused a consent decree to be entered against the Na- 
tional tsramophone Company in the suit instituted by the 
American Graphophone Company against the Nattonal 
Gramophone Company aud Frank Seaman, which suit was 
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brought to restrain the sale of gramophones which were 
alleged to be an infringement of the graphoplone, the 
effect of which decree was to adjudge that the gramo- 
phones manufactured by the Berliner Gramophone Com- 
pany constituted an infringement of the patents controlled 
by the American Graphophone Company. 


tga 


(10.) That Frank Seaman secretly and without the | 
knowledge of the Berliner Gramophone Company, in the 
year 1898, manufactured or caused to be manufactured 
gramophone records for the purpose of rendering himself 
independent of the Berliner Gramophone Company in the 
matter of records. 


(11.) That Frank Seaman, through the Universal Talk- 

ing Machine Company, has produced matrices from gram- 

4 ophone commercial records, pressed records therefrom, | 

and is now selling said records at the Universal Talking. 

Machine Company’s store in New York City, all without © 
the consent of the Berliner Gramophone Company. 


: 





(i2.) That, although the Berliner Gramophone Com- 
pany has formally demanded of Frank Seaman that he 
exhibit his books of account to it, in order to determine 
whether he, Frank Seaman, had complied with his con- 
tract of 10 October, 1896, relating to advertising, Frank 
Seaman has refused to comply with the Berliner Gramo- 
phone Company's request, and has never at any time ex- 
hibited to the Berliner Gramophone Company the proper . 
books of account which would enabie the Berliner Gram- 
ophone Company to determine whether such advertising 
‘ has in fact been done. 





(13.) That Frank Seaman has seriously inure. and 
has, to a large extent, broken up the business ot the Ber- 
liner Gramophone Company. 


: (14.) That Frank Seaman has violated the said contract 
of 10 October, 1806, in other substantial particulars. which 
the Berliner Gramophone Company expects to prov« 
upon the trial of this cause. 
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The Berliner Gramophone Company’s motion to dis- f 

solve the preliminary injunction was argued on Io Sep: 

tember, t900. After the hearing, a large number of affi- 

davits were filed against the motion and in support of the | 

injunction, by counsel for Frank Seaman. A list of these 

afndavits is given on page 527 of the printed record. The 

Berliner Gramophone Company requested the Honorable am 

John Paul, District Judge, to exclude these additional 

affidavits and filed a written motion to that effect (R. 540). 

but the Honorable John Paul, District Judge, by decree 

entered on 1 November, 1900, overruled the Berline- 

Gramophone Company’s motion. 
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SPECIFICATIONS OF ERROR. 


First.—It was error on the part of the Circuit Court of 
the United States for the Western District of Virginia 
to award the injunction order of 25 June, 1900, which 
is hereby referred to as a part of this specification. 


Second.—It was error on the part of the Circuit Court 
of the United States for the Western District of Virginia 
to refuse the motion of the Berliner Gramophone Com- 
pany, appellant, defendant below. to exclude and strike 
from the record all the affidavits filed therein on or after 
II September, 1900, as was done by the said Court by 
its order entered 1 November, 1900, which said order is 
hereby referred to as a part of this specification. 


Third.—It was error on the part of the Circuit Court 
of the United States for the Western District of Virginia 
to refuse to dissolve the injunction awarded on 25 June, 
1900, as the said Court did by its decree entered in this 
cause on 1 November, 1900, which decree is hereby re- 
ferred to as a part of this specification. 


| 
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BRIEF OF ARGUMENT. 


For clearness and brevity, in the following pages Frank 
Seanian, appellee, plaintiff below, is usually called the p/azn- 
tf, and the Berliner Gramophone Company, appellant, de- 
fendant below, is usually called the defendant, or the defendant 
couipany’. 


La 


THE CONTRACT (R. 25). 


The basis of this suit is the contract of October 
10th, 1896, and hence it is necessary to understand 
the important features of the contract, as affecting 
both the plaintiff and the defendant. The three para- 
mount and important features of the contract, so far 
as the plaintiff is concerned, are these :— 


1, His exclusive right to buy the gramophones and gramo- 
phone goods of the defendant company in the entire territory 
of the United States, except the District of Columbia. 


2. The inhibition upon the defendant company to sell or de- 
liver any gramophones or gramophone goods in that territory 
to any other person or corporation; and, 


3. To have filled by the defendant company, with reason- 
able promptness and dispatch, all his orders for gramophones 
and gramophone goods by delivery on the cars or other 
means of transportation designated by the plaintiff. 


These are the three important covenants in the contract to __ 
be performed by the defendant company; but let it be ob- 


served distinctly that the performance of each of them is 
dependent upon an important condition, to wit: That the 
plaintiff must have punctually performed his covenants and 
agreements contained in that contract. in other words, the 
defendant company was only obliged to sell to him exclu- 
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sively its gramophones and gramophone goods, and was not | 
prevented from selling the same to other persons, nor was it ! 
bound to fill his orders for gramophones and gramophone 
coods, save, and save only, upon the condition precedent he 
had in all respects faithfully carried out all of the covenants | 
and agreements to be done and performed by him. The per- 
formance by the defendant company of any portion of its 
agreement is made absolutely subject to the performance by 
the plaintiff of the conditions of the contract on his part. 
The law would have done this anyhow, but the contracting 
parties did not seem inclined to leave this important question 
to the law, but they made it a subject of contract between | 
them. This precedent condition will be found to be one of | 
great Importance in this case. 

The most important stipulations to be performed by the 
plaintiff are these :— 


1. His unqualified agreement to use his best efforts to pro- 
re mote the gramophone business in the United States, and his 
obligation to advertise gramophones and gramophone goods 
prominently and freely as “BERLINER Gramophones and 
BERLINER Gramophone goods.” 


——— 


2. His agreement not to manufacture, buy, sell, or use 
sramophones or gramophone goods or any parts thereof, or 
any other talking machine or parts thereof, except such as he 
buys from the defendant. (Clauses 12 and 13 of the contract.) 


——— —— 


3. His agreement at all times to exhibit his books, in order 
to determine any question in dispute. The paramount and 
all-important covenant is, that the plaintiff should use, not 
his mere effort, but his des¢ effor¢s to promote the gramophone 
business in the United States, and to that end to advertise 
these machines and goods in their true character and by 
their true name as BERLINER Gramophones and BERLINER 
Gramophone goods, All of the other agreements and stipu- | 


— 


) 


lations’ cluster around this paramownt obligation in ene er 
lations’ cluster around this param ligation in ene har 
monious group. 
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The first inquiry, therefore, is wherein the defendant com- 
pany has failed to carry out this agreement, and we shall 
have to look to the bill to see wherein the plaintiff says that 
the defendant ts in fault. 


Ti. 


\) 


THE BILL (R. 2.). 


Most of the averments of the bill, while necessary in the 
general make-up of the paper, are unimportant or immaterial 
to be considered at any great length. The material allega- 
tions are in substance these :— 


1. That in 1899 the defendant company refused to supply rn 
the plaintiff gramophones, records, and gramophone goods | 
with reasonable dispatch. | 


2. That the defendant company has in its possession a 

great number of matrices made for the plaintiff, and also a 

great number of records stamped from such matrices, still the | 
F defendant company has failed and refused to fill the plain- 
tiff’s orders for these goods, although the orders were made 
and given under the contract. The gravamen aud important 
feature of the bill is the failure upon the part of the defend- 
ant company to fill the plaintiff’s orders for the records in its 
possession, by reason of which the plaintiff has been greatly 
damaged and injured. The bill seeks by reason of defend- 
ant’s disregard of its contract, in the failure to fill the plain- 
tiff’s orders, to have a specific execution of the contract, and 
as ancillary thereto an injunction to restrain the defendant 
from a sale of these goods to any other person or corporation, 
and to have an inquiry made into the damages alleged by the 
plaintiff to have been caused him by reason of the default 
upon the part of the defendant. There are a great many 


other allegations in this bill which it will be unnecessary to 
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consider, except so far as they relate to the important aver- 
ments of the breach of the contract by the defendant com- 
pany in a failure to fill the plaintiff’s orders. The defendant 
company answers in detail all of the allegations, and sets up by 
way of defense various matters which it alleges constitute 
breaches of the contract upon the part of the plaintiff; and 
the next inquiry is, What is the answer of the defendant 
company ? 

Before, however, coming to the answer, it is important to 
observe that there is no breach of this contract complained of 
in the bill occurring prior to 1900; indeed, the entire breach 
of the contract really complained of relates to a period subse- 
quent to April 18th, 1900, and the real breach alleged to be 
the foundation of this suit is the failure to deliver the records, 
which are embraced in orders on April 18th, 1g00, and subse- 
quent thereto. There is some statement in the bill about 
delay occurring theretofore in filling the orders, but this alle- 
gation seems to be thrown in as a mere makeweight, and 
does not constitute any essential part of the bill, but, as be- 
fore stated, the real cream and essence of the bill is the fail- 
ure to fill the orders from April 18th, 1900. No complaint 
is made to a failure to fill an order in any of the orders from 
October roth, 1896, down to April 18th, 1900, except, as be- 
fore stated, the mere makeweight allegation of unreasonable 
delay in the filling of the orders; but there is no real relief 
sought in the bill on account of these delays, because if there 
was, the remedy would be in a court of law and not a court 
of equity. 


Iii. 


THE ANSWER (R. 89). 


Che answer puts in issue all of the salient points-of the bill. 
lt denies that there was any unreasonable ceiay in filling any 


of the plaintiffs orders in 1899. It admits that orders were 
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given for records in the year 1900, but it denies any refusal 
to fill them, explaining that the filling of these orders was 
held in abeyance because the complainant had been guilty of a 
breach ofhis contract in this: that he had failed to use his 
best efforts to promote the gramophone business by ordering 
gramophones and gramophone goods as well as records, and 
supplementing and reinforcing this explanation by the aver- 
ment that the plaintiff had likewise failed to freely and 
prominently advertise the gramophones and gramophone 
goods, naming them as BERLINER Gramophones. 

The issue is thus sharply made,and succinctly stated is, 
that the plaintiff had not performed the conditions of his con- 
tract in these respects at the time he made his order for 
records and gramophone goods. 

Special attention is called to the fact that the bill does 
not aver that there was an order made by the plaintiff on the 
defendant on or about November Ist, 1899, or February 
20th, 1900, or April 20th, 1900, for gramophones. Much was 
said in the argument on the question of the failure of the de- 
fendant company to furnish the gramophones under these 
orders of November Ist, 1899, February 20th, 1goo, and 
April 20th, 1900; but not one word touching these orders is 
mentioned in the bill. The bill is confined in its averments 
to the orders dated subsequent to April 18th, 1900, for records, 
and these orders or copies of them are attached to the bill as 
exhibits. These orders thus attached to the bill do not 
name a single gramophone, but are confined to the records. 
The mention of these orders and the annexation of them to 
the bill excludes from consideration any other orders, for the 
reason that no issue can be made up on the bill and answer 
with respect to any other orders except those specifically and 
definitely mentioned in the bill, and attached as an exhibit 
thereto. The answer.necessarily confines itself to these 
orders, which constituted the gravamen of the bill, 

The defendant is called upon for the first time to meet the 
alleged failure to fill the orders of November ist, 1S99, Feb- 
ruary 20th, 1goo, and April 20th, 1900, at the hearing of the 
motion to dissolve the injunction on September 6th, at which 
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time the plaintiff filed his affidavit; and it is submitted that 
any averment in the bill, not specifically and definitely re- 
lating to these identical orders, brought to the attention of 
the court for the first time in argument, cannot be considered 
by the court, because there is no averment bearing directly on 
them; and the other averments of the bill are too vague, 
uncertain, and indefinite to make up an issue between the 
parties. Eliminating, therefore, for the present, from con- 
sideration the orders of November Ist, 1899, February 2oth, 
1900, and April 2oth, 1900, the question is whether or not 
the conduct of the plaintiff in failing to order the gramo- 
phones and gramophone goods constituted a breach in his 
contract, whereby he pledged his best efforts to the promo- 
tion of the gramophone business. 

[It is important, therefore, to look to the contract and see 
what the parties have contracted to do. Clause 11 of the 
contract binds the plaintiff to buy, and the defendant to fur- 
nish, gramophones and gramophone goods to a minimum 
extent of $10,000 per month, based on the manufacturer’s 
cost. The language of the contract is clear, explicit, and un- 
mistakable that as a minimum the plaintiff was to purchase 
gramophones AND gramophone goods to at least the sum of 
$10,000 each month. These two words, “ gramophone and 
gsramophone goods,” are connected by the conjunctive article, 
and it cannot be said that a liberal interpretation of the con- 
tract would give to the plaintiff the right to order gramo- 
phones to the amount of $10,000, or gramophone goods to 
that amount. This word “AND” must mean something, and 
the court cannot strike it out and interpolate in lieu of it the 


word “or,” which was not meant by the parties or the’ 


draughtsman of the contract. If this word “AND” is stricken 
out and the word “or” is substituted, the court will be 
making a contract for the parties which they didn’t intend to 
make, because if they had intended to have made such a con- 
tract, they would not have used the word “and” ¢7 a/, but the 
word “for,” so as to have left it to the option of the plaintiff 
to order one or both, as he saw proper. Every rule of con- 
struction requires us to leave in the paper the words that the 
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parties themselves have employed as expressive of their in- 
tention, and to give to each word its usual and ordinary 
significance. To do otherwise would violate every rule of 
fair interpretation. If, therefore, the plaintiff gave an order 
for only gramophone goods, and not for gramophones, or 
rather, if he gave orders during an entire month for records, 
and not for gramophones, such an order would be in accord- 
ance with the most liberal construction that can be given to 
the contract, and it would destroy the meaning and signifi- 
cance intended by the use of the word “and.” It is not con- 
tended that the plaintiff should order in each month as much 
in amount, or as many in quantity, of gramophones as he did 
of records or other gramophone goods, but it is contended 
that in order to give significance and meaning to the word 
“and” employed in this contract, he was bound each month 
to order both gramophones and gramophone goods, and not 
one to the exclusion of the other. That the plaintiff and 
defendant understood this to be the case is demonstrated by 
the fact that all of the orders prior to April 18th, rg00, em- 
braced both gramophones and gramophone goods. 

This is the construction, therefore, put by the parties them- 
selves upon their own contract, and their construction shows 
that they meant that the word “and” should have a mean- 
ing and a significance such as it imports in ordinary and usual 
use. Ifit is true, then, asa matter of construction, that the 
plaintiff's obligation was each month to take both gramophones 
and gramophone goods, then the plaintiff was in open and 
flagrant violation of his contract from: October 2d, 1899, up to 
and until the institution of this suit, because the proof in the 
case establishes beyond any reasonable doubt that the last or- 
der for gramophones given by the plaintiff was on October 
2d, 1899, which was filled and the goods shipped as they were 
manufactured during the months intervening between Octo- 
ber and March following, in which last month the order was 
completed. There was no putting down of the breaks on 
plaintiffs orders until about April 1Sth, 1909, when for 
first time Mr. Parvin’s attention was called to the fact that 
during the preceding seven months the plaintiff had ordered 
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records cnly to the exclusion of gramophones and other 
gramophone goods. He could not say that he was ignorant 
of the position of the company on account of his failure to 
order the cramophones, not only because he himself had’ im- 
pressed upon his orders his own construction of the contract, 
and had practically recognized that contract as meaning both 
¢ramophones and gramophone goods, but also he was notified 
by a letter from Mr. Parvin, filed in the record, that nearly all 
of the gramophones under the order of October 2d, 1899, had 
been completed and delivered, and it was suggested to him 
that he should order more gramophones so as to avoid delay 
in their manufacture and their delivery. 

Again, repeatedly after April 18th, his attention was dis- 


tinctly and pointedly called to the fact that his orders were 


received and were held in abeyance that he might have the 
opportunity to explain to the company why he ordered no 
gramophones and only records, it being distinctly stated to 
him that such a course of conduct on his part was neither a 
compliance with the eleventh clause of the contract, nor was 
it promotive of the gramophone business, which in itself was 
another breach of the contract. This record bristles with evi- 
dence bearing upon the point that not only was his failure to 
order gramophones as well as records a breach of the con- 
tract, as well as not promotive of the gramophone business, 
but he was asked sharply and pointedly to explain why it 
was: This clause of the contract, as before stated, was of 
paramount importance to the defendant company, not only 
because it was engaged in the manufacture and sale of gramo- 
phones, but also because the plaintiff was under obligation to 
buy of it these gramophones “aud” gramophone goods, and 
because the gramophone business gould not be promoted 
without a distribution by sale of the entire machine. The 
company told the plaintiff in plain terms that it could not see 
how it was possible to promote the gramophone business with- 
out a sale of the gramophone machine. The records were 
necessary parts in the operation of the gramophone, but they 
were easily adjustable to other infringing inventions, and the 


company could not see, as no other fair-minded person can 
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see, how in morals or in law the plaintiff complied or could 
comply with the two provisions of his contract, to wit, the 
purchase of gramophones AND gramophone goods, and the 
promotion of the gramophone business by the purchase sim- 
ply of the RECORDS, which, as a matter of fact, constitute no 
part of the machine itself, but which are essential, of course, in 
its practical use. There was no concealment on the part of 
the company of its complaints on the question of fact that 
the plaintiff excluded the gramophones from his orders; but 
it will be seen that these complaints were pressed home with 
repetition and reiteration. It will turn out later on why it 
was that Seaman deliberately and purposely excluded from 
his orders the gramophones and applied only for the records, 
He had been laying his plans with devilish shrewdness, and 
concealing as far as he could his breaches of his contract by 
sheltering himself behind the cover of the National Gramo- 
phone Company and the National Gramophone Corporation, 
which latter company had repeatedly boosted and put promi- 
nently to the front an instrument called the Zonophone, man- 
ufactured by the Universal Talking Machine Company, with 
all three of which companies Seaman was most intimately 
connected and identified. He wanted these records to be 
used on the Zonophone, upon which he paid no royalty, and 
therefore his purpose was to promote its sale to the disparage- 
ment, and if possible, the abandonment, of the Berliner Gram- 
ophone. It was not because the gramophone was inferior to 
the Zonophone, but because, under the contract, he had to 
pay a royalty upon the gramophone, which he could get rid 
of by the use of the Zonophone, and thus save yearly many 
thousands of dollars. 

lf the court will trace up, step by step, Seaman’s action as 
disclosed and emphasized by this record, it cannot fail to reach 
the conclusion that he wanted the records, and nothing else, 


in order to use them on the Zonophone, and thus escape the | 


payment of the royalty. If his objection was that the gram- 
ophone was defective, either in workmanship or construction, 
he should so have alleged in his bill, but the failure to make 
any such allegation in the bill will prevent him from making 
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it now or hereafter. Certain it is that no such issue as that is 
raised by the pleadings in the cause. 

The court is thus brought squarely to the question of 
whether or not the word “and,” used in the purchasing or 
eleventh clause of the contract, means something or means 
nothing, or whether, if the court leaves that important 
word in the contract and not strike it out, the ques- 
tion is, will you give to it its usual and ordinary meaning ? 
We are thus brought squarely to the question of whether cr 
not, under the usual rules of construction, Seaman had the 
right, under this clause of the contract, to order for an entire 
month records to the exclusion of gramophones. If he 
had, then it is submitted the words of the contract mean 
nothing, and the draughtsman of the contract did a vain and idle 
thing in the use of the word “and,” if he had any expectation 
that its ordinary significance would be given to it. If,onthe 
other hand, this word “ AND” does mean something, and Sea- 
man, therefore, was bound to take, not in equal, but in approx- 
imately proportionate, quantities both gramophones and 
gramophone goods, and took only one, we are again brought 
squarely to the question of whether the defendant company, 
in the teeth of the contract and of this breach of it on the 
part of Seaman, was bound to shut its eyes to the injury that 
Seaman was doing, and still continue to give him its records 
to be used by him upon an infringing machine. 

Seaman should have cleared this matter up when Mr. 
Parvin frequently demanded of him some explanation of why 
he had ceased to order the gramophones and why he ordered 
only the records; but this record fails to show any reasonable 
explanation of: this course of conduct. He should not have 
come into this court without clearing his skirts of the impu- 
tation of bad faith. He cannot say that he needed records 
and not gramophones, when, as a matter of fact, he was using 
these records on the Zonophone, which instrument was being 
largely distributed and advertised extensively by the gramo- 
phone corporation, his own company, or if not his own 
company, certainly his duly selected and authorized agent; 
and we will presently show that so far as the advertisement of 
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the gramophone is concerned by the National Gramophone 
Corporation, Seaman was responsible for it, either on the 
¢vround that he controlled the policy of that company, or on 
the other ground, that he had selected that company as his 
distributing and advertising agent, and therefore became re- 
sponsible for its offensive booming of the Zonophone and 
disparagement of the gramophone. The contract was all 
right in respect of records, but all wrong when Seaman was 
held up to a purchase of the gramophones as well. It was 
entire and not several. It must be taken as a whole or 
not at all. He will not be permitted to say that he will 
observe it or fulfill it in part and violate it in other parts. 
He must do one of two things, keep the whole contract in 
good faith, or else abrogate it. He had the power at any 
moment to rescind the contract under its terms. 

If it is conceded that Mr. Parvin said that he intended to 
make it hard for Seaman to live up to the contract, Seaman 
had the right to get rid of the difficulty threatened by Mr. 
Parvin to be imposed upon him by stepping down and out 
and relieve himself of anintolerable burden. Had he chosen, 
he could have abandoned the contract at any moment, and the 
company had noright of action against him on that account, and 
this under the express terms of the contract. All of this 
talk, therefore, about what Mr. Parvin said he would do to 
make it hard upon Seaman to perform the contract, is ridicu- 
lous, when the fact is considered that Seaman could at any 
moment have relieved himself of the pressure by an abandon- 
ment of the contract. It is no excuse for Seaman, by ex- 
ploiting his orders for a vast number of records, because he 
can only excuse himself under a fair and reasonable construc- 
tion of the contract, by including in his orders both the 
gramophones and gramophone goods. Neither can he get 


rid of this by saying that he ordered gramophones November — 


Ist, 1899, or February 20th, 1900, or April 20th, r900. We 
have anticipated this in a previous part of this paper by call- 
ing attention to the fact that his bill does not make the 
defendant company’s alleged failure to fill these orders a 
subject of a breach of the contract, but. on the contrarv. the 
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bill neither mentions the orders or any of them, nor could it, 
therefore, allese any breach of them. Such an allegation, we 
repeat, must have been plain and clear, so that the defendant 
company could have answered it with precision and clearness, 
and thus make up the issue. 

In a later part of this paper, however, we will undertake to 
show that the defendant company was not bound to respect 
these orders, notwithstanding the fact its failure to do so is 
not set up in the billasa breach ofcontract. This brings us to 
the question of whether this company, in its own defense, had 
the right.to hold Seaman’s orders for records in abeyance 
until he gave some satisfactory assurance that he would 
measure up to the requirements of the contract, and would not 
only explain his failure to order gramophones, but would give 
assurance that he would order the entire machine thereafter, 
The court is asked to look at the affidavit of Mr. Parvin, 
beginning on page 10 and ending on page 12, to see what 
reason the company had for its delay in filling Seaman’s 
orders. If the construction put upon the contract by us is 
correct, then neither we nor the court need go any further, 
because a failure to order the gramophones as well as the 
records was a breach of the contract, and that breach relieved 
the company, under the express terms of the contract, from 
all obligation to fill Seaman’s orders. It is not conceivable 
to us that the court can say that the mere order of a part of 
the machine, however essential it may be to its use, can be 
taken as a fulfillment of a contract to take the machine “and” 
the goods, The record is of no value without the machine to 


operate it, and the machine is of no value without the record. 


They are necessary parts of an entirety. 


So 


IV. 
CLAUSES 12 AND 13 OF THE CONTRACT. 
By clause 13 of the contract Seaman bound himself not to 
manufacture, to buy sell, or wse gramophonss or gramophone 
goods, or any parts thereof, or any other talking machine or 
parts thereof, except suchas he bought from the Berliner 
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Company. Now, note that he was not to use gramophone 
goods or any other talking machines. This provision of the 
contract was essential to the completion of clause 12, wherein 
the plaintiff was bound to use his best efforts to promote the 
gramophone business. The comprehensive words “ gramo- 
phone goods or parts thereof” included records. There can 
be no difference between the use by Seaman himself of these 
goods to the injury of the Berliner Gramophone Company 
and the use of them by the National Gramophone Corpora- 
tion, which he either owned or made his distributing and ad- 


vertising agent. Seaman had no right to use the gramophone 


goods to.the injury of the Berliner Company, because if he 
did, he would be injuring, rather than promoting the busi- 
ness of that company. If he had no right to use them in 
this way he had no right to be a party to their use or to con- 
nive at their use by the National Gramophone Corporation, 
because in doing so he aided that company to injure the 
gramophone business, contrary to the meaning and spirit of 
his contract. He should not be permitted to hide himself 
behind the National Gramophone Company, and when 
charged with doing a thing injurious to the Berliner Gramo- 
phone Company, reply that “I didn’t do it,” but the National 
Gramophone Corporation did it. It seems to us that the re- 
ply to all of this is, that to all intents and purposes Seaman 
is the Gramophone Corporation, either by virtue of an owner- 
ship of a majority of its stock or by the selection of that com- 
pany through which to advertise the gramophones and to dis- 
tribute them throughout the country. Now, it will be seen 
later on that this National Gramophone Corporation—Sea- 
man’s corporation or his selected medium of advertising and 


distributing these machines—used these records to promote’ 


the sale of the Zonophone and not the gramophone. All of 
Seaman's orders for records, attached to his bill except two, 
directed the delivery of the records to the National Gramo- 
phone Corporation, which corporation at that time, or most 
of that time, was openly and injuriously advocating the sale 
of the Zonophone and the abandonment, name and all, of the 
scramophone, and yet Seaman insists by his bill and through 


() 


” 
\) 


AD 





ie] 


; 


~ 
4 440° % ? es ee etre “top. s MEP PR se, Soak Oe Td * ~ tee re et eee Re cee eee ie ~ iS Kd ae 


~ 


oe 


Raymond R. Wile 
Research Library 


i 


33 


his counsel that it was the duty of this company, notwith- 
standing the plain provisions of the contract, to fill these 
orders, so that the National Gramophone Corporation might 
use them fn the prosecution of the sale and distribution of 
the Zonophones. It makes no difference, for the purposes of 
this branch of the argument, whether the Zonophone was an 
infringing machine or not. It issafe tosay that the company 
which manufactured it was hostile in its business purposes 
and plans to the Berliner Gramophone Company, the busi- 
ness of which latter company Seaman has pledged his best 
efforts to promote. Hecould not promote the gramophone 
business by encouraging, to use a mild expression, the sale of 
a competing or rival machine. There can be no question on 
the face of this record that Seaman, through the National 
Gramophone Corporation, was endeavoring to supplant the 
sramophone and substitute for it the Zonophone, and if the 
record bears out this statement, which we think it does, then 
surely it would be astretch of the conscience of a court to 
justify his conduct in the face of the plain provisions of the 
contract. We will show that Seaman was actively engaged, 
through the National Gramophone Corporation, in the 
abandonment of the gramophone. One of the methods of 
promoting the gramophone business was the obligation upon 
the part of Seaman to advertise the gramophones and gramo- 
phone goods and to prominently and freely use the word 
“ BERLINER” Gramophones and “ BERLINER” Gramophone 
goods. So important a part did this advertising play in the 
promotion of the gramophone business in the minds of both 
the contracting parties, that Seaman, under the contract, was 
bound immediately, and in any event not later than March 
15th, 1897, to expend for that purpose §10,000, at the lowest 
current publishers’ prices to advertisers. 

This was no child’s play. The importance of this public- 
ity to be given by ‘advertising the gramophone business, is 
emphasized and accentuated by this large expenditure of 
money. [le was bound to spend, for the first five months, 
$2000 a month in this way. When that sum had been ex- 


pended he was not to stop advertising, but it was a continuing 
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thing and to last as long as the contract itself lasted. Stop- 
ping here for a moment to answer the oral argument made 
in court, we say that whilst Seaman was to expend a specified 
sum by the 15th of March, 1897, no one can read that pro- 
vision of the contract fairly without reaching the conclusion 
that it was the plain and manifest intention of the contracting 
parties that the advertising should thereafter continue. This 
is demonstrated by the fact that for several years afterwards 
it did continue, and there was no pretense upon the part of 
Seaman that in doing this advertising he was not obliged to 
do so under the terms of the contract. Of course, the Ber- 
liner Company knew that Seaman was obliged to advertise 
more or less, and that without this advertisement his business 
must more or less suffer; but it is manifest that the parties 
did not intend to bind Seaman by purely business consider- 
ations. They intended by the contract to deal with and set- 
tle this question, and therefore the use of the words that he 
shall freely and prominently advertise. “Freely” means in 
this sense lavishly, constantly, and prominently, and surely, if 
the parties intended to limit this prominent advertising to the 
space of five months, the contract would have said so. It is 
useless to discuss this question, for the reason the parties 
themselves have indicated what they understood by the terms 
of the contract, and we prefer to take their construction of the 
obligations of that contract to the forced and strained con- 
struction of counsel. é 

Let us look now and see how Seaman attempted to promote 
the gramophone business. In the Suz of December roth, 
1897, he advertised over the signature of the National Gram- 
ophone Company an instrument called the “ Vocophone,” styl- 
ing it in the advertisement as the “improved gramaphone.” 
The Berliner Company did not make the Vocophone, but it 
made the gramophone, which Seaman had agreed to adver- 


tise by that name, and no other, and yet by thisadvertisement in | 
the Sz he declared that the vocophone was an improvement | 


on the gramophone, and “ the most of a Christmas present to 
be found in two hemispheres,” and would be “as much 
enjoyed on the Fourth of July.” (R. 152.) 
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An inspection of that advertisement fails to. disclose any- 
where a prominent advertisement of the Berliner gramo- 
phones. 

This was a clear violation of his contract. By this adver- 
tisement, inserted in this newspaper within ffteen months 
after the date of his contract, Seaman promoted the gramo- 
phone business by declaring that the Vocophone was superior 
to and an improvement upon the gramoshone. The court 
can hardly reconcile to its conscience to say that this was the 
use of Mr. Seaman's best efforts to promote the gramophone 
business, by disparaging it and putting it below the Voco- 
phone. But this is not all. We find that under the adver- 
tisement appearing in the New York Avening Post of 
February 24th, 898, he advertised over the name 
of the National Gramophone Corporation an instrument 
called the ‘“‘Zonophone” as the improved gramophone. 
Somehow or other, in the short interval of two months his 
affections for and admiration of the Vacophone had flopped to 
the Zonophone, This mode of advertising and promotion of 
the grainophone ousiness did not escape the. watchful eye of 
Mr. Parvin, for in a letter of February 25th, 1898, the day 
after the insertion of this advertisement, he calls Seaman’s at- 
tention to it and in plain terms tells him that the name Zono- 
phone is not satisfactory to the Berliner Company and po- 
litely requests him not to use it again. He refers Seaman to 
the contract—clause 12—which declares he shall advertise 
gramophones and gramophone goods prominently and freely 
as “Berliner” gramophones and “ Berliner” gramophone 
goods, and also to clause 15, in which Seaman agrees that he 
will not use any other name than that of Emil Berliner in 
connection with the gramophone and gramophone goods. 
Mr. Parvin expresses the hope that this informal notice 
would be sufficient to Seaman, upon the principle, doubtless, 
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that a word to the wise should he sufficient : butso far as this 
record shovrs, there was no reply ta tis letter, because we find 
that on September arst, mSg8, page 16. Mr Parvin again 
Writes Seaman ch letter, i whtien lve tells him that the execu- 
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ance of the positive instructions that had been given to him 

-with respect to the advertisement of the gramophones as Zon- 
ophones. This was naturally offensive to the Berliner Com- 
pany as well, as it was a most open and flagrant act of bad 
faith upon the part of Seaman. Mr. Parvin tells him in that | 
letter that his course must be stopped and that he must con- | 
fine himself to the advertisement of the Berliner gramophones 
and gramophone goods. Fle asks him to explain his reasons 
for the continued use of the word “ Zonophone” instead of * 
“ gramophone,” despite the warning that had been given him - 
in the letter of February 25th, to which he refers him. Ob- 
serve, as will be shown hereafter, that this instrument called 
the Zonophone, is the instrument that seems to have caused 
all of the trouble in this case, and was manufactured by the 
Universal Talking Machine Company certainly as early as 
the late Summer or early Fall of 1899. This talking com- 
pany had been incorporated only in February, 1898, and the 
euphonious word “ Zonophone” seems to have attracted the 
musical ear of Seaman, and it was.a case apparently of love at 
first sight. Can it be said that advertising the Zonophione as 
the improved gramophone tended to promote the gramophone 

‘business? Can it be said that the omission of the word 
“ Berliner ” was not a violation of the contract upon the part 
of Seaman ? or will it more truly be said that in these re- 
spects Seaman was guilty of a deliberate breach of his con- 
tract in his declared preference for the use of the word Zono- 
phone to the words Berliner Gramophones, no matter whether 
the one was more preferable to his ear than the other. This 
can make no difference, for the reason than by the plain terms 
of his contract he was bound to use but the one word, “ Ber- 
liner” Gramophones. Seaman does not deny the use of the 
word Zonophone ; indeed, this is one of the facts he dared 
not todeny. In his letter to Mr. Parvin of October 25th, 
18958, he seems te wish to call the attention of the Berliner 
Company to the fact that he had not used the word Zonv- 
phone tn any advertisement put in by him since he received 
Mr. Parvin’s letter, presumably the letter of September 21st. 
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sed it not only to the injury and dissaragement of the gram- 
wie but despite the protest of the omcers of the Berliner 
Company. The question is not so much that he hadstopped 
the use of this word, as it is why he had ever begun the use 
of it. The point is, that under his contract he had no busi- 
ness ever td have becun it, because it was a violation of his 
contract, and if he had not begun it, he would not have 
been obliged to have stopped it. He does say he does not | 
snow of this word having been used 5x: the National Gramo- | 
phone Company since Mr. Parvin’s letter, but he admits that 
2a number of advertisements appeared since he received the 
ietter, in which the word Zonophone was employed, because 
he says that a copy of the advertisement intended for publi- 
cation must be furnished the publisher six weeks before the 
date of publication; so if this is true, six weeks before the pub- 
lication of December 19th, 1897, and February 24th, 1898, he 
gave to the publisher these advertisements in which the word 
Zonophone is used and described as the improved gramo- 
a) phone. 

Let it be observed as important, that while Seaman con- 
fesses to the use of this word, he makes no explanation of 
why he had suppressed the use of the word Berliner “‘ gram- 
ophones” and had substituted therefor the word Zonophone. 
These advertisements continued throughout the years 1898 
and 1899 as long as the National Gramophone Company 
lived, and then after its dissolution Seaman continued 
through the National Gramophone Corponition to use this 
obnoxious word Zonophone as a suostitute for gramophone. 
In the catalogue for 1899 is illustrated the improved Zono- 
phone, called style 18, and that machine is recommended as 
a cheaper machine than the No, 25 a an Tt was said . 4 


ee z 


= . 

in argument that this catalogue was Mir. i Ee escott’s catalozue, 
1 i‘ ; =, oe, he - = Dee es a | * 

wid that he was the exnortation awent ct the b ntversel Talk- 

. ._ * | * _ ¥ } { 

TkY + bs Manas pba oer “4 Pe ae pe ke ar 

Aye Alach he » Corman. It Was ais =206 triat Az. Prese elu ir ad 

» | . ee ae | F Liens | coe teh ree pay hepa : r 

rhe ee one thus c¢ talogued foy 2sl2 enh in Etrone: but 

i > x Mos 

a ee ee ee ee ee 5 ; = Ae ee See eee et ee ee eS ae are -4 = ten Fl , 

Lillis eat Shekel of Cul {1 Tis ee | is Ciel et epee. a : te hh Sa eds) See tt 

Vir. Parvin's affidavit Bcc! Mw Tans * en Oe > 

rt Vf, chi} LiL Ss at aati ae fhe i Lilete Lic +4 Ga ce - bee e 2h ip ee a /.020T10- 


phones from Prescott, and that any cther person could have 


= a o ' " 4 mis 7 ‘ = = a za i S * _ = ie Ys ‘d . ae A ‘ ‘ a 
=" © Fey mer ii a oul ea SFE Pe ee ee ee =.= i * Ph ed — peo “ae. r i= = “a: i +t a Ta i Teer a Pe Pe ae th stannic t ee ri. = - ee 


Raymond R. Wile 
Research Library 





—- eee 


38 


done the same thing had he been so inclined. So we see 
that this argument of counsel won't do, for the reason that 
the sales of this Zonophone were not confined or limited to 
foreign countries, but that the Zonophone was for sale in this 
country as evidenced by the purchase of Mr. Parvin. How 
many more were purchased or could have been purchased it 
is not necessary for us to show. It is enough for us to show 
that at least one purchase of these instruments has been made 
in this country. We likewise produce a copy of this catalogue, 
and whilst the name of Mr. Prescott does appear upon it, 
yet it appears to be the catalogue of the National Gramo- 
phone Corporation. When Mr. Parvin’s attention was called 
to this catalogue, he wrote to Seaman on October 24th, 1899, 
calling his attention to this advertisement, and telling him 
that it had been distinctly understood and agreed between 
him and the writer that the word Zonophone should never 
be used again, and asking for some explanation of its use. 
There was no reply to this letter, and again on October 31st, 
1899, Mr. Parvin wrote to Seaman a letter in which he tells 
him that he had had no reply to his letter of the 21st, except 
a personal and unofficial communication from Mr. LaDow, 
which he tells Seaman very plainly was not satisfactory. 
There seems to have been no reply to this letter, unless a 
letter of November 14th, 1899, can be called a reply. In 
that letter he admits that the Gramophone Corporation had 
in its advertisement of the gramophone omitted the use of 
the word Berliner, and he says he had taken the matter up 
with them, and that the use of this word thereafter will be 
discontinued, and by way of confirming the statement he de- 
clares that a cut had already been made in which the word 
* Berliner” had been inserted. The question, again, is not 
so much that the cut had then been made and the word 
“ Berliner ” put in it, but why was this word “ Berliner” ever 
omitted, when under the terms of his contract he was bound 
in good faith to use that word “ Berliner,” and at ail times, in 
connection with the gramophones? Here ts a plain admis- 
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Corporation was his property, or, if not his property, his busi- | 

ness and distributing agent, he had the right to control his own 

business so as to conform to the provisions of his contract 

with the Berliner Company, and that he had such right is | 

plainly shown by this letter, because his talking with that 

company induced it to make the cut on which appeared the 

word “ Berliner.” | 
This mode of advertising and this fagrant disregard of the 

plain provisions of the contract continued from December, 

1897, down through the year 1899, and continues to this pres- 

ent time. In the letter of November 16th, 1899, Mr. Parvin 

calls Seaman’s attention to the fact that he has not advised 

him to what extent he was advertising gramophones and 

gramophone goods by the name of the Berliner Gramophone, 

and he tells him distinctly that this name was to be used 

prominently and distinctly in all advertisements, and he ad- 

vises him that this advertisement was to be done by him (Sea- 

man) and nobody else under the terms of clause 12 of the 

contract. Ifthe court will look at Seaman’s reply, it will see 

that he denies that he is personally bound to advertise over 

his own signature and says that he may advertise through the 

National Gramophone Corporation or other persons, and still 

be fulfilling the letter of his contract. This leiter shows that 

he had been advertising through the National Gramophone 

Corporation, as is nowhere denied in this record. He admits 

again and again that he had not been using the word “ Ber- 

liner,” but that after he had received Mr. Parvin’s letter he | 

had corrected this omission, and again calls his attention to | 

the fact that six weeks often ciapsed between the preparation : 

of an advertisement and it appearance ina magazine. It isa 

significant fact that in his letter of November 23d, 18g9, he 

admits that he was doing the advertising over the signature 

of the National Gramophone Company and the National 

Gramophone Corporation. There is no escape from his 

statement that these advertisements were his and he was re- 

sponsible for them; but really it 1s not necessary to rely upon 

admisston, because a court of law would say that as he had 

selected these mediums of advertisement as provided for by 
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his contract, he would be responsible for the advertisements of 
this corporation, certainly so far as they contained any adver- 
tisement of the Berliner Gramophones. Counsel say that 
this complaint is too old to be considered by the court 
and that it has been acquiesced in or waived by the de- 
fendant company. Counsel have read this record to very 
little purpose if they have failed to see the continuous and 
vigorous protest of Mr. Parvin and the Berliner Company 
against Seaman’s mode of advertising the Berliner gramo- 
phones. Beginning with February, 1898, there was no let-up 
by Mr. Parvin in making known to Seaman and by personal 
interviews, his indignant protest against the use of the word 
Zonophone in the place of the “ Berliner Gramophone.” 
There could be no waiver and there has been no waiver of 
this plain and palpable breach of the contract. What answer 
can be made, however, to the advertisement that occurred in 
the year 1900? Is that to be lightly thrust aside too, upon 
the ground that time has cured it? Wemembering that Sea- 
man says that the advertisement must be in the hands of the 
publisher about six weeks before its publication in the maga- 
zine, look at Serzbuer’s Magazine for July, 1900, page 160 of 
the record, and see there that the Zonophone is advertised as 
the improved gramophone. This advertisement must have 
been in the hands of the publishers about the middle of May, 
1900, because it appeared in Scrzbner’s Magazine for July, 
and the magazine is issued or makes its appearance about 
July rst. So that more than one month before the bill was 
filed in this case, Seaman was still, through the National 
Gramophone Corporation, his selected agent, advertising, as 
he had done theretofore, the Zonophone as an improvement of 
the gramophone. This is not all that this advertisement 
shows. It declares squarely that the Zonophone is substituted 
for the gramophone, and that the gramophone has been 
abandoned, including its name. | 

Mark it again, that this National Gramophone Corporation 
had been selected by Seaman, according to his own admis- 
sion and according to the uncontroverted evidence in this 
record, as the medium through which he would advertise the 
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gramophone prominently and freely as the Berliner Gramo- 
phone, if he had followed the conditions of his contract. 
This advertisement is backed up by four corporations, whose 
names are appended to it, and the whole is made over the 
signature of the National Gramophone Corparation. This, 
mind you, within five weeks before the filing of the bill in 
this case, and Seaman wonders why the Berliner Company— 
treated in this way—had failed to fill his orders for records to 
be used on and in the operation of the Zonophone, a substi- 
tute for the gramophone in name and in fact. This is pro- 
moting with a vengeance the gramophone business. . This is 
the good faith that Seaman claims for himself in the execution 
of all of the terms of the contract, as he swears in his bill, 
for he swears he had not violated his contract in any particu- 
lar, but that in all respects he had lived up to all of its re- 
quirements in absolutely good faith. Unfortunately, he has 
conspicuously advertised and published abroad his guilt and 
glaring violations of hiscontract. Lesdre’s IVeekly tor the first 
week in August, 1900, contains this advertisement, backed 
up and supported by the powerful influence of these four cor- 
porations, who had associated themselves together for mutual 
interests and protection. The Gramophone Corporation had 
proclaimed to the world asearly as May, 1g00, by handing its 
publication to Scribner's Magazine, and as early as the middle 
of June, 1900, by handing its publication to Leste, that it 
(Seaman) and all with which it was connected had aban- 
doned the gramophone and were floating to the breezes the 
colors of the new-born infant, the Zonophone. If the court 
will follow the line of the argment here pursued to its logical 
conclusion, sustained all the way through by documentary 
and uncontroverted evidence, it seems to us plain that there 
was a conspiracy to put in the background the gramophone 
and push to the front the Zonophone. Does the court tn 
all conscience blame this defendant company for not filling 
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these orders and sending the records to the National Gramo- 


phone Corporation, when that cornoration was boldly declar- 
ing in substance that the gramvsaone was a back number. 
and that it had been abandoned, name and alland the Zono- 


phone substituted for it. 
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Vv. 


FRANK SEAMAN ADMITS HIS RESPONSI- 
BILITY FOR ALL OF THE ADVERTISE- 
MENTS OF THE GRAMOPHONE. 


In his affidavit (R. 308), filed in this case, Seaman after 
stating that he had done more than $10,000 in advertising, 
says that, “All of the advertising of the gramophone and 
gramophone goods which has appeared throughout the United 
States has been solely through the efforts and exertions of 
deponent in performance of his contract with defendant.” 

It will be seen that Seaman makes himself responsible by 
his own admission that the appearance of the advertisement 
of the Vocophone and Zonophone as the improved gramo- 
phone, and also that the advertisements that appeared there- 
after, and hereinbefore noted up and including the advertise- 
ments in the July number of Scrzdner and the August 
number of Leslze. Not only this, but he was responsible for 
the omission of the word Berliner Gramophone and Berliner 
Gramophone goods, as admitted by his counsel in open court, 
and as shown by the publications appearing on pages 152, 154, 
155, 157, 160 and 161 of the printed record. In addition to 
this, he admits that these advertisements were done in per- 
formance of his contract with the defendant company, and 
hence the arguinent of his counsel, that said advertisement 
was not required of him after March 15th, 1897, must fall to 
the ground. We put Seaman’s sworn admission against the 
contrary statement of his counsel. . 

Special attention of the Court is called to the language con- 
tained in the advertisement, Exhibit K, on page 160, as fol- 
lows: “ ‘ Zonophone,’ improved gramophone, is substituted for 
the gramophone, which is abandoned, including its name.” 

Of course, the reply will be made that when Seaman said 
he was responsible for the advertisements of the gramophone 
and gramophone goods, he meant only such as were advertised 
under that name, but this brings the court again squarely to 
the question of whether or not Seaman is not responsible for 
the advertisements of the National Gramophone Corporation 
and the National Gramophone Company as his selected 
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agents, not only for the advertisements of the gramophone, 
but for the distribution of them. His affidavit, filed in the 
case of the American Graphophone Company zs. National 
Gramophone Corporation (R. 18g}, shows what his business 
relations with the National Gramophone Company were. 
That affidavit shows that his contract with the National Gram- 
ophone Company was purely a business contract for advertising 
and distribution of the gramophones received by him from 
the Berliner Company. It is immaterial whether the court 
regards these companies as Seaman's companies or as his 
business agents for advertising and distributing purposes, 
because it is submitted that in either case he would be bound 
by their acts, and hence we say that wherever it appears that 
the word “ Berliner” has been omitted, Seaman has been re- 
sponsible for it, from which he has not shirked, as shown by 
his letters in this record. It should be remembered that 
when Mr. Parvin called his attention to the omission of this 
word, he promptly replied, stating that the cut had been 
altered so as to put that word in. Thus Seaman is respon- 
sible for this omission and the advertisement without the use 
of that word. It is likewise true that the advertisement by 
the National Gramophone Corporation of the Zonophone as 
the improved gramophone was the work of Seaman or of his 
selected agents, and he is bound by it. His attention was 
called to it, as shown by the letters of Mr. Parvin and his 
reply to them, and he says that he had not used the word 
Zonophone since Mr. Parvin’s last letter to him; but this, of 
course, is not correct, for the reason that the use of that word 
was continued, against the protest of the Berliner Company, 
for a long time afterwards. We therefore not only have 
Seaman’s own admission that he had used, or continued the 
use, of the word Zonophone, but we have the fact that this 
word was used by a company, or two companies, which prac- 
tically belonged to him or were his business agents for adver- 
tisement and distribution of the gramenhones. Take either 
horn of the dilemma, and Seaman is bound. There cannot 
be said with any degree of truth or fairness that there has 
been any waiver by the Berliner Cemoany of this conduct of 
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Seaman. On the contrary, this record bristles with proof 
that from the start to the finish the Berliner Company, 
through Mr. Parvin, entered its protest against Seaman’s 
mode of advertising, and received, upon many an occasion, 
a promise to do better. There is nothing in the record that 
will justify either counsel in stating, or, in our opinion, the 
court in holding, that the Berliner Company has, by act, 
word, or deed, acquiesced in or waived this breach of the con- 
tract. Lf, therefore, our position asserted—and we think suc- 
cessfully maintained—in this note is true, then the court need 
go no further, because Seaman’s whole case must fall by 
reason of his own default in the fulfillment of his contract of 
October roth. One breach of that contract is as good as a 
dozen if it is proven, and this breach alone, herein pointed 
out, should be sufficient to justify the court in dissolving the 
injunction in this case. The next inquiry to which the at- 
tention of the court is invited is Seaman’s relations to and 
with the National Gramophone Company and National 
Gramophone Corporation. 


Vi. 
THE NATIONAL GRAMOPHONE COMPANY 
AND NATIONAL GRAMOPHONE CORPORA- 


TION WERE SEAMAN OR THEY WERE HIS 
SELECTED AGENTS. 


The contract of October 1oth, 1896, gave to Seaman the 
right to organize a company and to turn over to it the 
contract, provided the approval and assent of the Berliner 
Company was first obtained. It is not disputed that he 
organized the National Gramophone Company on October 
28th, 1896. We say that this fact is not denied, but if it 
should be, then the court will have to look to the record to 
settle this question of dispute between us. The date of the 
contract and the date of the organization of the company 
would furnish very strong circumstantial evidence that the 
company was organized by Seaman, when coupled with the 


fact that he had the authority, under certain conditions, to 
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organize a company to take over the contract, under certain 
conditions of the contract of October roth, 1896. The 
whole capital stock of the National Gramophone Company 
at the time of its incorporation was five hundred shares, 
of the par value of S1oo each, of which Seaman had four 
hundred and ninety-eight, and Harry Bentz and William 
B. Owen, one share each. These last two gentlemen were 
given a share cach for the purpose of organizing that com- 
pany. At the time of the dissolution of this company in 
June, 1899, Seaman and his wife owned over five-sixths of 
the stock, which, after its organization, had been increased to 
$200,000. This appears by the agreement of dissolution 
dated May roth, 1599, and attached as an exhibit to the 
answer (R. 190). 

Thus it will be seen that at the date of the organization of 
this company Seaman owned all of this stock, and that about 
or at the date of its dissolution he owned five-sixths of the 
stock represented in the articles of dissolution. A corpora- 
tion is a gwest partnership, in that its shareholders are inter- 
ested in its affairs to the extent of their holdings of stock, as 
the members of a firm are interested in the partnership busi- 
ness and property to the extent of their respective contribu- 
tions. There is, of course, a difference in the question of lia- 
bility upon stockholders and partners. Seaman was an officer 
of this company from the time of its organization until its 
cessation to do business. He was its directing head and 
manager. From the date of the organization of the National 
Gramephone Company, all, or nearly ali, of Seaman’s orders 
for gramophones and gramophone goods were in favor of the 
said company, and the goods and machines were directed to 
be sent toit. It will appear that this National Gramophone 
Company was his only customer, so to speak, and his relations 
to it are not only manifested by his holdings of stock and his 
direction of its policy, but likewise by his affidavit filed inthe 
suit above mentioned. He did all ot his advertising throuch 
this company, and it was his sole distributing agent of the 
gramophones and gramophone goods purchased by him of the 
Berliner Company under the contract of October roth, 1899. 
Many of the advertisements of this company were personally 
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prepared by Seaman, and inserted in the newspapers and 
periodicals. Whatever that company did, therefore, in the 
way of advertising or in the way of distribution of machines 
for Seaman, or with his knowledge and consent, would bind 
him. 

As we said before, he was the company, and therefore 
everything the company did in the way of the advertisement 
of the Berliner Gramophones was done by Seaman, and 
he is as much bound by the acts of the company in this 
respect as if he had done them himself. He cannot say 
that this company was acting independently of him and 
that he did not know of its conduct in advertising the 
Vocophone and Zonophone, and declaring them to be the 
improved gramophone, not only because he was the company 
itself, but because he ordered the gramophones and gramo- 
phone goods to be sent to that company and directed its 
entire policy. He cannot say that he did not know of it, 
because he was its owner, its officer, its business manager, and 
its director, and he constituted it his business agent in so far 
as advertisement and distribution of gramophones is con- 
cerned. 

In the case of Inter-State Teiegraph Co. vs. The B. & O. 
Telegraph Co., 51 Federal Reporter, 49, the B. & O. Rail- 
road Company, with power to transact general telegraph 
business, and being the owner of an extensive telegraph sys- 
tem, organized another company with a smaller capital, re- 
taining the ownership himself of a large majority of its stock. 
The B. & QO. did all of its business along its entire system 
through this smaller company, and it was held by the 
court that the smaller company was merely the agent of 
the B. & O. and the B. & O. was liable for its debts. 
Seaman's conduct in this matter, the circumstances of the 
organization of the company, of its management and oper- 
ation, the fact that all of the goods and machines were 
shipped to it on Seaman’s orders, the further fact that it was 
held out and known to be Seaman’s company, and the fur- 
ther fact that all of his advertising was done through that 
company—establish the proposition that he is bound by 


gece 


wa 


C) 


‘> 


(> 


Raymond R. Wile 
Research Library 


Pe —— << — 


e 


47 


everything that company did so far as related to the adver- 


tisement and distribution of the gramophones and gramo- 


phone goods. 

[t was this company, therefore, with Seaman’s knowledge, 
that sought to supplant the gramophones and to substitute 
for them other instruments, and these were Seaman’sacts. The 
National Gramophone Corporation was organized in March, 
1898, with a capital stock of eight thousand shares, par value 
$100 each, or $800,000. Its principal office, like that of 
the National Gramophone Company, was located in Yonkers. 
It is a significant fact that in the articles of incorporation Sea- 
man’s name does not appear. This record makes it manifest 
that whilst he must have had a controlling interest in the cor- 
poration, his name was withheld, so that the acts which were 
done by that corporation, and which were intended to be 
hostile to the Berliner Company, could not be attributed to 
him, so as to make him chargeable with a violation of his 
contract of October roth. He was careful to shield himself 
behind the protection of this National Gramophone Corpora- 
tion, whose affairs, as stated by -ounsel, are said to be con- 
trolled by some of the most eminent and distinguished 
capitalists inthis country. Seaman’s sharpness and shrewdness 
in thus concealing his identity behind so reputable a cor- 
poration, are commendable, considering what he intended to do 
through this instrumentality. He was aware that he had 
violated his contract through the medium of the National 
Gramophone Company, and he knew that these acts of 
violation were to be continued, and he knew that if his name 
appeared in the article of incorporation of the National Gramp- 
phone Corporation, these acts of hostility: and violation of his 
contract would be directly attributable to him. It was 
admitted in the oral argument in this case that Seaman was 
the holder of a large share of the stock of the National Grain- 
ophone Corporation, some of which he had gotten rid of, but 
was still the holder of a large block of it. He was the treas- 
urer of that company, and remained in that office until May 
28th, r9c0. The only subscribers to the stock of the National 
Gramophone Corporation at the time of its organization 
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were seven persons, each holding two shares, whilst the 


entire number of shares was eight thousand. It is no- 


where pretended that this whole eight thousand shares 
of stock was not at once subscribed for and taken, and 
the admission of counsel in the oral argument saves the 
necessity of producing further proof of Seaman’s large 
interest in this corporation as a stockholder. The WNa- 
tional Gramophone Company at the time of its dissolution, 
or shortly thereafter, turned over tothe National Gramophone 
Corporation all of its assets, and it was merged body and soul 
into the corporation. Seaman’s name as treasurer appeared 
on the letterheads of the corporazion, and of course was 
necessary to all of the checks given by that company for 
advertisements and otherwise. These advertisements are 
paid for, as a rule, in cash, and therefore, when the advertise- 
ment appeared in the July number of Serzdner, which 
described the Zonophone as the coming invention, and de- 
clared the abandonment of the gramophone, both in name 
and in fact, Seaman knew of it, because he must have given 
his check for the payment of this advertisement which ap- 
peared in Lesfze's Weekly for the first week in August. The 
same is true of all other advertisements that appeared prior 
to Scribner's for July and Lesfze’s for August. 

This brings home to Seaman the fact that this Gramophone 
Corporation, selected by him to receive the gramophones and 
gramophone goods ; to advertise them and to distribute them, 
was advertizing the Zonophone as the improved gramophone, 
both in its catalogue, in the periodicals, and the newspapers of 
the day. He could not hide himself behind the skirts of this 
corporation. No matter how capacious may be the folds of 
these skirts nor how wealthy may D= its board of directors, 
nor how immaculate may be the character of these men who 
controlled its directory, still it remains that this corporation 
was trying to close the business of the Berliner Gramophone 
Company by declaring that the Zonophone was the improved 


gramophone and later by declaring that the patents of the 
sramophone were an infringement ci the patents controlled 


by the American Graphophone Comoany. 


€) 


=_ 


= tg 


Raymond R. Wile 
Research Library 





49 


These acts of this corporation are beyond dispute upon the 
face of this record; that Seaman knew of them cannot be 
doubted, because he was intimately and closely connected 
with the company; still “more intimately and closely con- 
nected with the affairs of the company; a very large stock- 
holder in the company, its treasurer and director until Alay 
28th, 1900, and the costs of advertising, &c., were paid for by 
Seaman’s check or at least a check necessarily signed by him 
as treasurer of the corporation, besides these pregnant and 
significant facts, the address of this corporation was Eicht- 
eenth Street and Broadway, New York City, known as the 
McIntire Building, in which Seaman had his office. It is a 
little curious that this fact is attempted to be concealed, be- 
cause while Seaman’s address was always 874 Broadway, the 
address of the National Gramophone Corporation was Eight- 
eenth and Broadway, Seaman’s mail went to that office and 
was often opened by officers of that company. As before 
stated, he made that company a receiver and distributor of all 
of the goods ordered by him from the Berliner Gramophone 
Company. When Mr. Parvin complained to him about the 
advertisement of the Zonophone, Seaman stated he would 
talk the matter over with the National Gramophone Corpo- 
ration. He did talk it over with that company and reported 
to Mr. Parvin that it was agreeable to the company to insert 
the word Berliner in all of the advertisements thereafter of 
the Berliner Gramophone. The fact hereinbefore stated and 
those apparent upon the face of the record show that he ex- 
ercised a control over and intimacy with its business. Our 
contention is that these acts of this corporation in the adver- 
tisement of the Zonophoneas superior to the gramophone, and 
the declaration that the gramophone had been displaced, 
name and all, were the acts of Seaman, for which he is re- 
sponsible in law and in fact. Let it be observed that Seaman 
was not only under a pledge not to use any other talking ma- 
chiries or parts thereof, or any other gramophone goods or 
sramophones, such as he bought from the Berliner Grama- 
phone Company, and that he was under the further pledce 
to promote by his best efforts the gramophone business, Can 
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it be said, and will it be said, that this open, notorious, and 
deliberate circulated advertisement of the Zonophone by the 
National Gramophone Corporation—Seaman’s own agent— 
was the promotion of the gramophone business of the Ber- 
liner Company, and will it be said that Seaman can escape 
these acts under the mere pretense that the National Gramo- 
phone Corporation was independent of him, and therefore that 
he could not be held responsible for its conduct, when we 
consider all of the facts and circumstances hereinbefore re- 
lated ? 

This record seems to us to be so full of evidence showing 
Seaman’s violation of his contract, beginning within a few 
months after the date of the contract, and running down to 
and continuing up to and after the institution of this suit, 
that we almost feel ashamed to argue the question. We call 
special attention in this connection to Exhibit E, with the 
ansiver (R. 125). It is an advertisement over the name of 
the National Gramophone Corporation, which must have 
been handed to the publisher about the middle to the latter 
part of May—certainly before May 28th—when Seaman re- 
signed his position as treasurer. That advertisement says 
that the Zonophone is the improved gramophone, and de- 
scribes it as the “ new disc machine, combining the best feat- 
ures of the gramophone (which is now abandoned, including 
its name).” 

This advertisement is backed up by the National Gramo- 
phone Corporation, the Universal Talking Machine Company, 
the American Graphophone Company, and the Columbia 
Phonograph Company, and it is declared that no disc, other 
than the Zonophone, can be lezally constructed. At this 
very time Seaman was the treasurer of this company, his 


name appearing as such on the letter heads of the company, . 


and his check paid for the advertisement. He had admitted 
by his contract the genuineness of the patent of the Berliner 
Gramophone, which is a disc machine, and yet he permits 
the National Gramophone Corporation, of which he is the 
treasurer, to declare that the gramophone cannot be legally 


constructed. 
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On May toth, 19090 (exhibit H, wt) the answer—R. 127), 
the National Gramophone Corporation issued a_ circular 
letter, directed to the trade. This letter bears at its head the 
names of Mr. Durham, the president; Mr. LaDow, the sec- 
retary, and Frank Seaman, the treasurer. This letter is but 
a further introduction of the Zonophone, which is declared to 
be much better than the gramophone in its results, and “ in- 
finitely better in conception, construction, design, and work- 
manship.” An extravagant eulogium is passed upon the 
Zonophone in this letter, which declares that all dealers in 
and purchasers of the Zonophone need have no fear of litiga- 
tion, because it is backed up and protected by the patents of 
the American Graphophone Company. Frank Seaman knew 
of and paid for as treasurer of the Corporation this advertise- 
ment. His name is practically attached to it. 

It must be remembered that Mr. Morse, when attention 
was called to this advertisement, stated in open court that 
Mr. Seaman was not then the treasurer of the company, but 
subsequently corrected the statement on information furnished 
to him by one of the counsel for the Berliner Company. It 
will not be an answer to this advertisement to say that the 
office of treasurer is a mere ministerial office. Whether Sea- 
man was officer or not, his name appears on this advertise- 
ment which was issued about fifteen days prior to the order 
awarding him an injunction in this case. When he came 
into court therefore, and declared that he had complied with 
all of the terms of his contract, he was greatly mistaken, to 
use a mild expression, because he knew and must have known 
at that very time the National Gramophone Corporation, 
which was his receiving and distributing agent—to say the 
least of it—and of which he was the treasurer, had declared 
by this circular letter of May 1oth, 1909, that the Zonophone 
was better than the gramophone in every respect. 

On May 18th, 1900, the National Gramophone Corpora- 
tion issued another letter (R. 130). dectar' 


5th, Judge Lacombe, of the United States Circuit Court, had 


that on May 
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decreed that the “talking machine yram-o-phone was an 
infringement of the graphophope patents and that thereafter 
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the gramophone was abandoned.” At the head of this letter 
appears likewise the name of Frank Seaman, and the address 
of the National Gramophone Corporation is given as 874 
Broadway, which is Seaman's private office. The same ad- 
dress is given in the letter to the trade of May roth, 1900 
(exhibit H). Here we have not only Seaman’s name, but a 
letter issued directly from his office in New York City, signed 
by the National Gramophone Corporation, Seaman’s rela- 
tions to which have been fully explained in this note. Fol- 
lowing rigat upon the heels of this, the National Gramophone 
Corporation (address 875 Broadway) writes a letter to the 
trade in which it asks the dealers to sign their signature to 
an inclosed document, which binds the dealer to “ abstain 
from buying, handling or dealing in any form of talking ma- 
chine, using disc records other than the Zonophone.” 

This paper is requested to be signed and returned to the 
National Gramophone Corporation, 874 Broadway, and 
though it is undated still we may assume that it followed 
closely upon the circular letters of May roth and May 18th. 
This paper likewise has Frank Seaman's name as treasurer to 
it and was sent from his office 874 Broadway. How is it possi- 
ble therefore for the court to escape the conclusion that Frank 
Seaman is responsible for these acts of open and flagrant 
violation of the terms of the contract, pledging his best efforts 
to the promotion of the gramophone business ? 

We submit, therefore, both under the authority of the case 
of the Inter State Telegraph Co. vs. B. & O. supra, and 
on the facts Seaman stands convicted of a wanton, will- 
ful and deliberate violation of his contract, and it would seem 
to us that a court of equity, when he pretends that these were 
the acts of the National Gramophone Corporation and not 
his, would take delight in tearing off the mask and exposing 
the hypocrisy of such a position. We might stop this case 
right at this point and ask the court if, under the circum- 
stances hereinbefore recited, beginning within a few months 
after the date of Seaman’s contract and running down to the 
fling of the bill in this case, and continuing thereafter—any 
further evidence was needed of a conspiracy to supplant the 


Berlinger cramophone, aad substitute for it the Zonophone. 
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We need not go further and show his connection with the 
Universal Talking Machine Company, but the court’s atten- 
tion will nevertheless be next called to his relations to that 
company. 


Vit. 


SEAMAN AND THEH UNIVERSAL TALKING 
MACHINE COMPANY. 


This company was organized February 18th, 1898, and its 
principal office, like that of the National Gramophone Com- 
pany and the National Gramophone Corporation, was at Yon- 
kers, which seems to have been a place of agreeable resort to 
these three companies, engaged in the joint work of trying to 
wreck rather than promote the Berliner Gramophone business. 
[ts president was LaDow, the secretary of the National 
Gramophone Company and the secretary and general mana- 
ger of the National Gramophone Corporation, and the intimate 
personal friend of Seaman. Seaman’s name is withheld or sup- 
pressed as one of the interested parties in the organization of 
this company. The conclusion is almost irresistible that the 
suppression of his name and holdings were thought to be nec- 
essary to cover up the purposes of the organization, which in 
the main were to cope with, if not endeavor to break up, the 
Berliner Gramophone Company. Seaman had declared that 
he intended to be independent of the gramophone business, 
and how he intended to become thus independent is mani- 
fested by his intimate relations to and with the handling of 
and dealing in the Zonophone, the product of the Universal 
Talking Machine Company. His advertisement of this inven- 
tion began in February 1898, and has continued from that 
time to the present. Seaman's brother declared that he had 
contributed $16,000 to the organization of this company, and 
how much more he contributed is suopressed by the record. 
Seaman declared thathe and others had formed a company to 
press the Zonophone and retire the gramophone. Why, unless 
it would be more profitable to retire the gramophone and 
push the Zonophone? The New York office of this company 
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Company, the National Gramophone Corporation, and Sea- 
man. Whilst Seaman’s office is described as 874 Broadway 
and the address of the other companies is corner Eighteenth and 
Broadway, still they all occupied the same building, and as 
shown under the preceding paragraph, the work of sending out 
letters and circulars by the National Gramophone Corporation 
was done from Seaman's private office, Thesame persons who 
acted for these companies, in many instances acted likewise for 
Seaman, Seaman’s mat! was opened by LaDow and answered, 
as shown by his letter to Mr. Parvin. Seaman's interest in 
the Zonophone is shown by his letter to Mr. Parvin (Exhibit 
P.—R. 166), in which he seeks to set out the disadvantage 
of a lawsuit against the Universal Talking Machine Company: 
declaring it would be an injury rather than a help. How 
could it injure the Berliner Company, unless in fact the Uni- 
versal Talking Machine Company was engaged in the manu- 
facture of a machine which infringed the gramophone? 
Surely the truth could not hurt, and if it was the truth that 
this company was infringing the rights of the Berliner Com- 
pany, the development of that fact would not only help the 
Berliner Company, but would be fatal to the Universal Talk- 
king Machine Company. Mr. Parvin replied to this letter 
(Exhibit O.—R. 169), but Seaman does not seem to have 
ansivered it. 

The Gramophone Corporation, the relations between which 
and Seaman we have discussed, was pushing the Zonophone, 
and Seaman's orders for the records and sound boxes of the 
Berliner Company were directed to be sent to the National 
Gramophone Corporation. These records were doubtless in- 
tended for use on the Zonophone, because the Universal Talk- 
ing Machine Company, at that time, at least, had not been 
able to make a record sufficiently perfect to operate the Zono- 
phone, and the Zonophone could not be seld without an 
efficient record. Seaman knew of the Zonophone prior to its 
advertisement, because he tells Mr. Parvin so in a letter to 
him, filed as Exhibit L with Mr. Parvin’s affidavit (IR. 162). 


Qn November fst, 1899, Seaman and LaDow, the latter 


the president of the Universal Talking Machine Company and 
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secretary and general manager of the Gramophone Corpora- 
tion, came to Seaman’s office and presented a model of a 
talking machine. Seaman declared it was a new model, 
made by hand, and the only one that ever had been made, 
when at that very time Mr. Parvin had two of these very ma- 
chines in his fireproof safe in his office, which he had procured 
from Prescott in New York. Why did Seaman tell! this un- 
truth? He evidently wanted to conceal the fact of the manu- 
facture of the Zonophone. Hedid not know that Mr. Parvin 
had the machines. He wanted Mr, Parvin to take an order for 
the manufacture of five hundred of these machines, to be de- 
livered within thirty days, and when Mr. Parvin hesitated to 
agree to take the order on the terms named by Seaman, the 
latter asked LaDow if the Universal Talking Machine Com- 
pany could not furnish them within the required time. La- 
Dow, after some evidently prearranged and preconcerted hesi- 
tation, replied that his company could furnish them and be- 
gin the delivery within thirty days. Mr. Parvin requested 
that he leave the machine and let him consider the question 
of the order. They declined this, took the machine with 
them, and on November 2d sent it back. Mr. Parvin asked 
them for the patents. The manifest purpose of Seaman and 
LaDow was to entrap Mr. Parvin. They knew that this ma- 
chine was an infringement of the gramophone, but if Mr. Par- 
vin could be beguiled into making them, and Seaman was 
found handling them, the Berliner Company could not com- 
plain of his violation of the contract, either in the handling of 
this machine or the like of them thereafter, because Seaman 
could reply to any charge of a breach of the contract that he 
was only using a machine which the Berliner Company had 
made itself or had impliedly given the license to somebody 
else to make it. Of course, if Mr. Parvin had authorized the 
Universal Talking Machine Company to use any patents of 
the Berliner Company in the manufacture of these machines, 
it would have been an implied license to have continued the 
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vin in a refusal to either accept the order and make the 
machines or to allow the Universal Taiking Machine Com- 
pany to do so, were manifest. The model presented by Sea- 
man had on tt the patent of another company and claims for 
patents which had been allowed to another company, as to 
which claims Seaman refused to give Mr. Parvin the required 
information, and therefore the Berliner Company was not 
bound to take such a machine and put on it its patented 
parts, thereby possibly getting into litigation with other par- 
ties. If the court will refer to the contract it will see that this 
order was not accompanied by drawings, patterns, and cost 
sheets, called for in article 2 of the contract, and the other in- 
formation necessary for the manufacture of these gramophones 
was not given when demanded. That provision of the con- 
tract was intended to cover this very case. The information 
which Mr. Parvin wanted and demanded were the patents 
under which the Universal Talking Machine Company pro- 
posed either itself to manufacture the machines called for by 
Seaman, or under which the Berliner Company was expected 
to manufacture them. It was essential information, and the 
very thing that was intended to be covered by that clause of 
the contract. It cannot be said by counsel that no demand 
was made for this. The demand was distinct and persistent 
and repeated, and the information refused. 

Besides, if Mr. Parvin had permitted the Universal Talking 
Machine Company to have filled Seaman’s order, he would 
have given tothat company an implied license to manufacture 
gramophones, which, of course, he did not intend to do and 
had no right todo. A sufficient answer to the whole propo- 
sition was the one given, that the time limit fixed by Seaman 
for the commencement of the delivery of these machines was 
a méchanical impossibility. The contract expressly provides 
on this point, in section 3, that “the licensor shall be allowed 
sufficient time to manufacture said gramophones and gramo- 
phone goods after the receipt of the orders,” Mr. Parvin 
stated distinctly that it would take several months to make 
the tools before the work of manufacturing could even be be- 
gun, so that this answer alone was enough. Mr. Parvin 
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likewise knew at that very time that the Universal Talking 
Machine Company was the manufacturer and projector of 
the Zonophone, which he claimed was an infringement of the 
gramophone, and his good faith in asserting and claiming that 
the Universal Talking Machine Company was infringing the 
rights of the Berliner Gramophone Company is fully mani- 
fested by the institution of a suit later on. 

During the oral argument Judge Paul asked whether or 
not the fact that the Zonophone was an infringement of the 
gramophone had been decided by any court, and intimated that 
if such was not the case, he could not inquire into it. It will 
occur to the court that the answer is, that so far as Seaman is 
concerned and for the purposes of this suit, the Zonophone 
must be considered an infringement of the gramophone, for the 
reason that Seaman covenanted and agreed that the patent 


ef the Berliner Company was genuine and could not be con- 


troverted, and that its validity was admitted. Both Seaman 
and his counsel have contended all along that the Zonophone 
is the gramophone, and in doing so have lost sight of the fact 
not only that it is made by an unauthorized person, but that 
it is used and handled by Seaman in violation of his contract. 
It was contended, and admitted by counsel in argument, that 
there was little or no difference between the Zonophone and 
the gramophone, and that in point of fact the Zonophone was 
agramophone, This admission should be sufficient to dis- 
pose of this case, for the reason that if it is a gramophone, then 
the Berliner Gramophones and gramophone goods are not so 
exclusive in their character as to justify a court of equity in 
retaining jurisdiction of this suit. The only theory upon 
which this court can go into specific performance of this con- 
tract, either affirmatively or negatively, is that the machines 
and goods contracted by Seaman to be furnished to him by 
the Berliner Gramophone Company are so peculiar in their 
characteras that they cannot be obtained from any other 
source, 50 thatan action at law for damazes, even if successful, 
would not accomplish his busiuess surpauses. Tf, however, the 
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must fall and go to pieces. We insist, however, that for the 
purposes of this suit, and under the terms of this contract, the 
court must treat the Zonophone as aninfringing machine on 
the gramophone, and that, if so, Seaman had no right to ask 
the Berliner Company to aid him in his evident purpose and 
design to put in the background the gramophone and push to 
the front the Zonophone. Seaman had no right todemand that 
the Berliner Company should place with the Universal Talking 
Machine Company an order for the manufacture of gramo- 
phones. His insistence that the Berliner Company should 
doso can only be accounted for upon the theory of his large 
interest in the Universal Talking Machine Company, and 
furnishes evidence of his purpose to violate his contract to 
promote the gramophone business. The court is asked to 
look at the letter of Mr. Parvin on this subject, of November 
15th, 1899 (R. 162); also the affidavit of Mr. Parvin, No. £ 
(R. 142-144), and his affidavit No. 3 (R. 265-268), as fur- 
nishing a complete answer to the argument of counsel that 
Mr. Parvin refused to fill this order of November Ist, 1899. 
A still more complete answer rests in the fact that up 
to that point of time Seaman had been engaged in a per- 
sistent effort, through advertisements and otherwise, to dis- 
parage the gramophone and promote the Zonophone. In 
other words, within Mr. Parvin’s actual knowledge, at the 
moment of time that Seaman and LaDow were in his office, 
on or about November rst, 1899, Seaman had been guilty of 
various and sundry breaches of his contract touching the pro- 
motion of the gramophone interest. No complaint can be 
made of a failure to fill this order if nothing else appeared 
than the fact that Mr. Parvin knew of Seaman’s breach of 
this contract. That was all that wassufficient, and yet the only 
defense that is set up here of any material consequence or 
importance is the failure upon the part of the Berliner Company 
to fill his order of November Ist, 1899, or to permit it to be 
filled by the Universal Talking Machine Company. Neither by 
the argument of counsel nor an examination of this record is 
any other defense than that developed. As late as April, 1goo, it 


had become too generally known that Seaman had violated 
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his contract for him even to have expected this company to 
send him records to be used upon an infringing machine, and 
in point of fact he did notexpect the company to doit. But, 
as stated in a previous part of this brief, there is ne mention 
made in the bill, unless it be in a vague, indefinite sort of 
way, of a failure on the part of the Berliner Company to fill 
the order of November Ist, 1899, and however much it may 
he discussed, either orally or in writing, it cannot be consid- 
ered by the court, because it is not an issue made so by the 
pleadings in this case. The court and counsel can only con- 
sider the issues of fact as made by the bill and answer, and no 
issue is made by these pleadings of the failure to fill the order 
of November Ist, 1898. 

Going back now to the question of Seaman's connection with 
the Universal Talking Machine Company, refer to the affi- 
davit of Mr. Pettit on the question of infringement (R. 201). 
After Mr. Parvin had purchased these machines from Pres- 
cott, he took one of them to Mr. Pettit, who, as a patent law- 
yer, was an expert on the question of patents, and Mr. Pettit 
pronounced this machine to be an infringement in many re- 
spects of the patents under which the Berliner Company was 
operating. Whether Mr. Pettit’s information was correct or 
not, certainly Mr. Parvin had a right to act upon it as though 
it were strictly correct in all respects, and therefore he had a 
right to conclude on the advice of his counsel, acting as such 
as well as an expert, that the Zonophone was an infringement 
of the gramophone, and that the Universal Talking Machine 
Company was using patents in its manufacture which put it 
in the category of an infringement. We saythat no matter 
whether this be true or not, Mr. Pettit’s advice was final, and 
rightfully all-powerful and potential with Mr. Parvin, and it 
was his duty to act on that advice just as though it was 
strictly correct. Weclaim now that it was strictly correct; 
and we claim that the court need not inquire into the ques- 
tion of whether or not the Zonophone was aninfringement of 
the gramophone. That question is really aside of the case 
because of the facts and circumstances hereinbefore relied 
upon, and because, further, that Mr. Parvin believed it to be 
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an infringement on the advice and statement of Mr. Pettit. 
These would seem to be sufficient reasons to have justified a 
refusal to fill this order of November rst, 1899. 


TE 


Vit. 
THE CONSENT DECREE (R. 186). 


The consent decree of May 5th, 1900, in the case of the 
American Gramophone Company vs. The National Gramo- 
phone Company, was but another step towards the consum- 
mation of a conspiracy, which we understand existed to freeze 
out the gramophone. That decree was entered in May, in the 
absence and without the knowledge of the counsel for the 
Berliner Company, employed by it to represent its interests 
through Frank Seaman, who was a party to the suit. We 
do not ask that the court set aside this decree, but to simply 
take it as one of the circumstances and facts tending to show 
the existence of a plot to injure the gramophone. It is a most 
extraordinary thing that such an important action as this, af- 
fecting the interests of the Berliner Gramophone Company, 
should have been taken without the presence or even the 
knowledge of counsel for the company. It is true that Mr. 
Morse wrote to Mr. Mitchell a letter informing him that he 
had compromised the matter for his client, the National 
Gramophone Company, but that letter bears the same date 
as the date of the decree itself, and of course did not reach 
Mr. Mitchell in time for objection to be made to the decree. 
It may be true, that in form, Seaman did not consent to 
this decree, but there is an abundance of evidence in the rec- 
ord that is sufficient to convince a reasonable mind that he 
must have known it. Mr. Morse knew that Seaman con- 
trolled and directed the policy of the National Gramophone 
Company and the National Gramophone Corporation, and a 
decree of that sort could hardly have been entered without con- 
sultation with Seaman. It is preposterous to say that Seaman, 
the owner of the company itself, through which the handling 


a | 
of the gramophones and gramophone goods was carried on, 


did not know of the necotiations that led up to the consent 
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decree as well as the entry of the decree itself. That decree 
was in the interest of the Universal Talking Machine Com- 
pany, because agreements had deen entered into, as shown 
by the publications following it, 9 put the Zonophone in the 
front and announce the abandonment of the gramophone. 
The letter to the trade of the National Gramophone Cor- 
poration (RR. 127) was written just five days after the decree, 
and the letter (IR. 130) just thirteen days after the decree. 
These papers announced the decree of Judge Lacombe, and 
likewise that the gramophone is abandoned and the Zono- 
phone will be pushed. These papers likewise announce the 
acreement between the four companies hereinbefore named 
for mutual protection and benefit. One of the companies 
was the Universal Talking Machine Company, the manufac- 
turer of the Zonophone, and ali of this publication and an- 
nouncement resulted from the consent decree of May 5th, 
1900.. Unless there was a plot or agreement that the inter- 
ests of these companies should be consolidated, it seems a 
little curious that these agreements should be published so 
soon after the entry of that decree. Add to these facts the 
fact that Seaman told Mr. Parvin, in the presence of Mr. 
Biernbaum, that his control of the Universal Talking Machine 
Company was such that he could find the string to pull it to 
pieces if it became necessary. =A!) of these circumstances are 
unexplained in this record, anc yet they appear there by 
sufficient proof to justify calling tor grave consideration: 


TX. 
GROUP OF CIRCUMSTANCES AND FACTS 
POINTING TO A CONSPIRACY. 
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2. The National Gramophone Corporation takes its assets 
and its business. Seaman was a Cirector in and treasurer of 
this corporation, and the owner ©f a majority of the stock, 


which fact is suppressed. 
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3. Both of these companies boosted the Zonophone, an 
infringement ef the gramophone. 


4. Seaman and LaDow, November Ist, tried to fool Mr, 
Parvin, but the single fy was too sagacious for the two 
a ¥ > 

spiders. 


5. Seaman insisted on trying to either make Mr. Parvin 
fill the order of November rst, 1899, or else let the Universal 
Talking Machine Company do it. His persistency can only 
be accounted for on the theory that he was largely interested 
in the company. 


6. Seaman was caught in an untruth at that meeting of 
November tst, 1899. He had endeavored to suppress the fact 
that other machines like the model he had were already in 
existence, and he told Mr. Parvin that this was the only one, 
when as a matter of fact Mr. Parvin had two of them in his 
iron proof at that time. It was a slick trick to fool Mr. 
Parvin, and, if he had been fooled, Seaman would have been 
invulnerable against the attack by the Berliner Company for 
any breach of his contract, which prohibited him from hand- 
ling other machines. 


7. May 5th the National Gramophone Company, by the 
consent decree, agreed that the gramophone was an infringe- 
ment of the patents under which the graphophone was made. 
Seaman knew this. May roth, five days after the consent 


decree, the National Gramophone Corporation wrote a letter, 


to the trade, in which it declared that the Zonophone is 
superior to the gramophone in results, workmanship, &c. 
Seaman knew this, because his name is on the paper upon 
which the letter was written. 


8. May oth Seaman’s letter to the publisher of Ze Siar, 


ef: Montreal, in which he tells them he began to advertise the 


Zonopiione “on account of ” the Universal Talking Machine 
Company, and charges that company with unfairness to him. 

g. May 12th comes a letter from Easton, the president of 
the -‘)merican Graphophone Company, in which he addresse 
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the “Dealers in Gramophones,” and tells them that the 
“closed arrangement ” had been included with the National 
Gramophone Corporation and the Universal Talking Machine 
Corporation, whereby the infringement was conceded; the 
gramophone withdrawn and the Zonophone substituted in its 
place. (See this letter, page 129 of the Record.) 


10. May 18th, 1900, comes the circular letter of the Na- 
tional Gramophone Corporation, confirming the combination 
between that company, the Universal Talking Machine Com- 
pany, the American Graphophone Company, and the Columbia 
Phonograph Company, and advertising to the world that 
Judge Lacombe, on May 5th, had entered a decree whereby 
he declared that the gramophone was an infringement of 
the graphophone patent, and by reason of this fact, that is, 
the finding of Judge Lacombe, the gramophone was aban- 
doned and the Zonophone taken up. This letter had not even 
the decency, nor the honesty, to admit the fact that Judge 
Lacombe had decided no such thing. The letter willfully 
misrepresents the facts, because the decree was the result of a 
conspiracy and combination between these persons and was 
not the result of the finding of Judge Lacombe. That letter 
was intended to suppress the fact that the decree was not the 
result of any examination upon the part of Judge Lacombe, 
but was by consent, and that consent obtained by reason of 
this combination, which is thoroughly disclosed by what fol- 
lows closely upon the entry of the decree. This is accentuated 
by the fact that the decree was sneaked in to the judge in the 
absence of Mr, Pettit or any other counsel of the Berliner 
Company. The record showed that these gentlemen were 
counsel in the proceeding and, of course, it was known that 
Mr. Pettit and his associates would never have consented to 
such a decree. It was necessary to take this decree in the 
absence of Mr. Pettit else-it would not have been gotten. 
Seaman, as above stated, knew of this decree. 


11. Seaman ordered records long after the order of October 
> ? 
1899, had been concluded, preparing them jor the consumma- 
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tion of this conspiracy, which was being incubated, but the 
day for its birth had not quite arrived. All of these orders, 
except two, beginning with about April 18th, 1990, were 
given in favor of the National Gramophone Corporation, one 
of the big four in the conspiracy or combine to crush out the 
sramophones and boost the Zonophone. [t was the consignee 
and it was the concern which Seaman used to smother out 
the gramophone by the consent decree. The copies of the 
orders filed with the bill suppress the truth by the omission of 
the name of the National Gramophone Corporation as the 
consignee of the goods ordered. The bill does not aver the 
fact that itavas the consignee, and the orders themselves are so 
copied as to exclude that idea or keep it inthe dark. See 
Mr. Parvin’s affidavit and compare the orders attached to it 
with those attached to the bill. Such a suppression of truth 
must arouse the suspicion, to say the least of it, of a court of 
equity. The maxim of the law, Suppressio vert suggestio falst, 
must apply to this case. 


12. Seaman’s part of the scheme was to get the records, 
ship them to the Gramophone Corporation; they to furnish 
them to the Universal Talking Machine Company, and they 
in turn to use them on their machines in such a way as to con- 
ceal the fact that they were manufactured by the Berliner 
Company. 

See Naphy’s affidavit on this point and the three records 
which he bought at the store of the Universal Talking Ma- 
chine Company, and observe the exact similarity of the two 
sets. 


13. Take, again, the fact that all of the main offices are at 
Yonkers and the business offices in New York City, in the 
same building. The employees of the one the same as the 
employees of the other. LaDow the secretary and general 
manager of the National Gramophone Corporation and the 
president of the Universal Talking Machine Company, with 
a desk in Seaman’s office ; acquainted with the combination 
on the lock; opening his letters and answering them ; 


dey ield- 


*: 
ing to Seaman's dictation in business matters connected with 
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the company ; the constant advertisement, beginning in Feb- 
ruary, 1898, and running down to the present time of the 
Zonophone as the improved gramophone; Seaman’s intimacy 
of relations with Mr. Morse and other officers of the com- 
pany, all point almost irresistibly to the fact that this whole 
scheme had been prearranged for months before its consum- 
mation in May last. How’Seaman could expect the Berliner 
Gramophone Company, under all of these circumstances to 
fill his orders for records, which he knew were to be used on 
the Zonophone, is almost past comprehension. The facts of 
this case warrant the statement that the action of the Berliner 
Company was justified in law and fact. The only defense, as 
hereinbefore stated, is the failure of the Berliner Gramophone 
Company to accept Seaman’s orders of November 2d, 18g9, 
February 20th, 1900, and April 20th, 1900. The reply to the 
order of November Ist, 1899, furnishes a reply to all of them. 
We may not have clearly stated the reasons actuating the 
Berliner Company in declining to permit Seaman to put in 
the Zonophone model as a gramophone, when he tendered it 
in company with LaDow on November rst, 1899. 


First.—The model contained patented elements covered, or 
claimed to be covered, by patents which the Berliner Com- 
pany did not own, and which were claimed by Seaman to be 
legal and valid patents under which the Universal Talking 
Machine Company had the right to make and sell these 
machines, free from all liability of infringement of the patents 
held by the Berliner Gramophone Company. These patents 
were demanded in accordance with the terms and provisions 
of clause 2 of the contract, which provides that Seaman shall 
furnish to the company the working drawings, the patterns, 
the cost sheet, and such other information as might be neces- 
sary to enable the Berliner Gramophone Company to fill the 
order. The information called for and demanded was the 
right of the Universal Talking Maching Company to make 
and sell machines, and this it could only do by an exhibition 
of its patents. 
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Sccond,— The Berliner Company did not refuse to accept 
the model, but it did demand that Seaman should show the 
patents did cover the patent elements in the machine. He 
did show, or the Berliner Company knew of the patent on 
the motor. The other patents, however, were not disclosed, 
but their exhibition was refused by Seaman, giving as an ex- 
cuse that they were claims in application on which patents 
had not issued. He thus associated himself with the Uni- 
versal Talking Machine Company in maintaining secrecy for 
the line of proceeding which the Universal Talking Machine 
Company intended to pursue with respect to the alleged 
patents of the Zonophone. 


Third —Seaman did not tender to the Berliner Gramo- 
phone Company any assignment of the alleged patents of the 
zonophone, nor any license, beyond a license to order and 
sell the machines, which his so-called order to the Berliner 
Gramophone Company contemplated. Even this was not 
strictly a license, because the machines were to be manu- 
factured and sold to the Berliner Company by the Universal 
Talking Machine Company, the alleged owner or holder of 
the patented rights covering the Zonophone. In short, the 
case was no different to what would have been the case if 
Seaman had tendered the gramophone or the phonograph 
model to the Berliner Gramophone Company, had asked it 
to call it a gramophone, and to deliver to him as gramo- 
phones and to permit him to sell as gramophones a limited 
number of the graphophones or phonographs. Calling a 
machine a gramophone does not make it a gramophone, and 
Seaman contracted with the Berliner Gramophone Company 
for only gramophones and gramophone goods, and in the 
latter part of the contract the terms are strictly defined. 


Fourtl,—See what the consequences would have been if 
the Berliner had accepted the Zonophoue model, called them 
a gramophone, and permitted Frank Seaman to sell under 
the contract license these machines. fle may have called 
them, as the National Gramophone Company did, in fact, 
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afterwards call them, improved gramophones, and then sup- 
plied the whole market of the United States and displaced 
the Berliner Gramophone; he would have been under no ob- 
ligation to continue selling the model. Whenever it might 
suit him to stop, the Universal Talking Machine Company 
might have said that it would not supply to the Berliner 
Gramophone Company any more machines of that model. 
Seaman might have pretended that he was sorry, and then 
the Universal Talking Machine Company might have come 
out to the public as the proprietor of the patents and the ex- 
clusive maker and vendor of the Zonophone (improved gram- 
ophone). It was perfectly well known to the Berliner Gram- 
ophone Company, as it is now, that Seaman and the Univer- 
sal Valking Machine Company were working in harmony 
with each other, and that this scheme if successful would not 
cost or lose Frank Seaman anything. It was a deliberately 
laid scheme. If, after carrying the scheme that far, the Uni- 
versal Talking Machine Company should be able to maintain 
the validity and independence of its patents against those of 
the Berliner Gramophone Company, the Universal Talking 
Machine Company would have been in a position to go on 
indefinitely manufacturing the Zonophone independently of 
the Berliner Gramophone Company—Seaman through his 
contract holding the Berliner Gramophone Company down 
tothe mere minimum as to the gramophones and gramo- 
phone goods per month—which his contract called for—and 
using that minimum to cover, not gramophones, but only 
gramophone records to be used on the Zonophone. The fact 
that for months after this model was exhibited he ordered 
only records and no gramophones shows the accuracy of this 
diagnosis. If, on the other hand, after carrying the scheme 
that far it should turn out that the patents claimed by the 
Universal Talking Machine Company on the Zonophone 
could not be sustained independent!y against the patents of 
the Berliner Gramophone Company, Seaman, having kept 
alive his contract, would be ina position to fall back on the 
Berliner Company for gramophone machines as well as rec- 
ords, and so he would be able to maintain his trade and at- 
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tempt to defraud the Berliner Company without risk or loss 
to himself. To sum up the scheme it was this :— 


I. 


To get the Berliner Company to adopt the Zonophone as 
the gramophone, notwithstanding the patents were held or 
claimed to be held by the Universal Talking Machine Com- 
pany on the Zonophone. 


Il. 


To supplant the gramophonein the trade by the Zonophone 
under the cover of the contract between Seaman and the 
Berliner Gramophoue Company. 


IIL. 


To order no more gramaphone machines from the Berliner 
Gramophone Company, but only records, so as to supply 
the Zonophone machines with records and keep the contract 
alive. 


IV. 


To cause the Universal Talking Machine Co. to refuse to 
furnish any more Zonophones to the Berliner Gramophone 
Company, and to cause it to continue the Zonophone itself 
in reliance upon its independent patents; and 


V. 

To return to the Berliner Gramophone contract with ‘the 
Universal Talking Machine Company as the sole manufac- 
turer of the machine. It will be seen that the point of all of 
this scheme was to make the Universal Talking Machine Com- 
pany independent. It was a well-known fact that any 
litigation af the Berliner Company to stop the manufacture 
of Zonophones by the Universal Talking Machine Company 
would have required years to reach a final decree, and in the 
meanwhile the Universal Talking Machine Company—or 
Seaman—wwould have received the profits of the manufac- 


ture. Let it be observed, however, that Seaman never at any 
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time tendered to the Berliner Gramophone Company an un-. 


limited license to manufacture and sell under the patents 
claimed by the Universal Tolking Machine Co., and it is to 
be borne in mind that the Berliner Gramophone Company 
never did refuse unconditionally to accept the model until 
after the refusal to furnish the patents and the letter of Mr. 
Parvin of November fully explains the position on this point, 
but we have before stated, and we now repeat, that Seaman’s 
frequent breaches of his contract was a sufficient reason for 
declining to permit the Universal Talking Machine Company 
to make these Zonophones, furnish them to the Berliner Com- 
pany and call them gramophones. This is the sole defensein 
this case, and we submit that our position here is a complete 
answer toit. The court cannot fail to see, it seems to us, that 
Seaman has been guilty of a breach of his contract long 
months before this suit was brought. 


x. 


FRANK SEAMAN RESPONSIBLE FOR ALL OF 
THE ADVERTISEMENTS OF THE GRAMO- 
PHONE. 


In his affidavit (R. 308), filed in this case, Frank Seaman 
states as a fact that after the execution of the contract, he 
did more than $10,000 in advertising, and has since that time 
expended other and larger sums of money, and that “all of 
the advertising of the gramophone and gramophone goods 
which has appeared throughout the United States has been 
solely by and through the efforts and exertions of deponent, 
and in performance of his contract with defendant.” Tt will 
thus be seen that Frank Seaman makes himself responsible, 
by his own admission, for the appearance of the advertise- 
ment of the Vocophone and the Zonophone, as the improved 
Gramophone, which began December 1gth, 1897, and ran 
through the years 1898, 1599, and up to and after the filing of 
this bill, (R. 152, 154, 155, 157, 160 and 161). 

Not only this, but he was responsible for the omission of 
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the word “ Berliner” Gramophones and “ Berliner” Gramo- 
phone Goods, as admitted by counsel in open court, and 
as shown by the publications appearing on the pages above 
mentioned. 

In addition to this, he admits that this advertising was 
done in performance of his contract, hence the argument of 
his counsel, that said advertisement was not required of him 
after the 15th of March, 1897, must fall to the ground. 

We therefore put Frank Seaman’s own admission against 
the contrary statement of his counsel. 

The special attention of the Court is called to the language 
contained in the advertisement, Exhibit K, on page 160, as 
follows: “ LONOPHONE, IMPROVED GRAMOPHONE IS SUB- 
STITUTED FOR THE GRAMOPHONE, WHICH IS ABANDONED, 
INCLUDING ITS NAME.” This advertisement, according to 
Frank Seaman’s own statement, must have been handed to 
the publishers six weeks in advance of the appearance of 
the Scvzbner’s Magasine for July, which would put the prep- 
aration and handling of the matter or copy to the publishers 
some time in May, and hence this must have occurred about 
or more than a month before the injunction was granted in 
this case. This breach of the contract should be alone suffi- 
cient to require a prompt dissolution of the injunction. 


a = = 


AL. 


REASONS FOR REJECTING MODEL OFFERED 
BY FRANK SEAMAN ON NOVEMBER ist, 
1899, FEBRUARY 20th, 1900, AND APRIL 20th, 
1900. 


I, The model had on it a patent of another company, and 
claims for patents which had been allowed to another com- 
pany, as to which claims Seaman refused to give us informa- 
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tion, and that therefore we were not bound to take such a 
machine and put upon it our patented parts, and thereby 
possibly getting us into litigation with other parties. 
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rs [I. Because by permitting the Universal Talking Machine 
Company to fill such an order, we would be giving them an 
implied license to manufacture gramophones. 


[IJ]. That the orders were accompanied by such conditions 
as to delivery that it was impossible to All them. 


[V. That asthe Universal Talking Machine Company had 
been manufacturing the infringing Zonophone machine prior 
to November rst, 1899, and had sold such machines not only 
abroad, but also in New York, where Parvin procured the 
machines which he had in his fireproof. Seaman had no 
right to demand that we should place orders for the manu- 
facture of gramophones with such a company, and that his 
insistence upon these orders is evidence of his own inclina- 
tion not to promote the gramophone business. 


as F “ . noe 

” V. Because neither of said orders were accompanied with 
patterns, working drawings, or cost sheets, as provided by the 
contract of October roth, 1896. 

ia] 


On this subject, see letter of November 15th, 1899, from 
Berliner Gramophone Company to Frank Seaman (R. 162); 
affidavit of Thomas S. Parvin, No. 1 (R. 142-144); and affi- 
davit of Thomas S. Parvin, No. 3 (R..265-268). 


AIT. 


THE UNIVERSAL TALKING MACHINE 
COMPANY. 


SS 
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Circumstances from Which it May be inferred that 
Frank Seaman Had a Pecuniary Interest in the 
Universal Talking Machine Company. 


[. The Universal Talking Machine Company was incorpo- 
rated by Waldo G. Morse, Esq.. Frank Seaman’s personal 
attorney. 
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Il. O. D. LaDow is president of the Universal Talking 
Machine Company. He was also secretary and general 
manager of the National Gramophone Company, and is at 
present the secretary and general manager of the National 
Gramophohe Corporation. He answered in person, “un- 
officially,” letters addressed to Seaman on important business 
matters, went to Philadelphia on Seaman’s business, ordered 
sramophones and gramophone goods from the Berliner 
Gramophone Company for Seaman, and for which Seaman 
paid, opened the safe in Seaman's private office, where Sea- 
man attended to gramophone business as well as advertising 
business. Until about the time of the filing of this bill, Mr- 
LaDow had a desk in a part of Mr. Seaman’s private office, 
partitioned off by low partition, through which there was 
a communicating door. He was also Seaman’s close personal 
friend and neighbor, and wherever tl:is record shows Seaman 
and LaDow acting together at any one time in reference to 
talking machines, LaDow always subordinated himself to 
Seaman. The inference is irresistible that LaDow acted in 
aii matters relating to the talking machine business under the 
direction and control of Frank Seaman. 


II]. Mr. Crandell, Frank Seaman’s personal friend, is 
manager of the Universal Talking Machine Company. 


IV. The principal office of the Universal Talking Machine 
Company is at Yonkers, where Messrs. Seaman, Morse, 
LaDow, and Crandall all reside. 


V. The mail of the Universal Talking Machine Company, 
when addressed to “ Universal Talking Machine Company, 
O. D. LaDow, Esq., President, 874 Broadway, New York 
City, N. Y.,” and registered, is receipted for by use of a rub- 
ber stamp, ‘‘ Universal Talking Machine Co., Wm. C. Smith, 
Cashier. 

The said Smith had, until recently, a desk in Frank Sea- 
man’s private office, where he opened the mail of the National 
Gramophone Corporation. 
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VI. The National Gramophone Company and the National 
Gramophone Corporation (which companies Frank Seaman 
controlled) jointly employed William Newcomb and Fred- 
erick C. McLean, as traveling sales agents. 


VII. The pay roll of the Universal Talking Machine Com- 
pany was sent on Saturdays to Frank Seaman’s private office, 
and the cash to pay it was given by W. C. Smith, paymaster 
of the National Gramophone Corporation, to Mr. Valiquet, 
superintendent of the factory of the Universal Talking Ma- 
chine Company. 


VIII. George K. Cheney, mechanical expert of the Na- 
tional Gramophone Corporation, has the key of the labora- 
tory of the Universal Talking Machine Company, where he 
worked in company with one, English, the recording expert 
of the Universal Talking Machine Company. 


IX. One Miller, who was employed by the Universal 
Talking Machine Company, and Anthony Shromack, an em- 
ployee of the National Gramophone Corporation, were, dur- 
ing the months of May, June, and July, r900, engaged in 
room 905, of 874 Broadway, jointly in erasing the Berliner 
patent marks from matrices made from Berliner records. 


X,. Frank Seaman advanced §16,000 towards the manu- 
facturing plant of the Universal Talking Machine Company. 
(R. 217.) 


AJ. Frank Seaman inserted in the Montreal S¢ar the ad- 
vertisements of the Universal Talking Machine Company, 
and showed his personal interest in such advertisements by 
complaining to the Montreal Star of advertisements inserted 
in that paper by Emile Berliner. 


XII. From the affidavit of F. P. Dimaio, Jr., it appears 
that any one who applies for employment at the store of the 
Universal Talking Machine Company 
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office, with the information that ** Frank Seaman is the head 
of the National Gramophone Corporation, and the head of 
the Universal Talking Machine Company—the Boss of the 
whole thing.” (R. 261.) 


AIL. Frank Seaman admitted to Thomas S. Parvin, in 
the presence of Max H. Biernbaum that if it was necessary, 
he could find the string, by pulling which the Universal 
Talking Machine Company would fall to pieces. 

Letters of Frank Seaman, relating to the Universal Talk- 
ing Machine Company, particularly the letter of December 
18th, 1899 (see page 28), show a very intimate knowledge of 
the affairs of that company, and its policy, and are written in 
the tone of an advocate of that company’sinterests. If Frank 
Seaman really had no interest in the Universal Talking 
Machine Company, his attitude towards it should have been 
one of hostility, inasmuch as it was infringing the gramo- 
phone in which he was interested under the contract of Octo- 
ber roth, 1896. 


XIV. Although O. D. LaDow was the president of the 
Universal Talking Machine Company, and its supreme head 
and the director of its affairs, he yielded immediately, on one 
occasion, to Frank Seaman’s direction to show C. G. Child, 
records which the Universal Talking Machine ee had 
secretly made and caretully guarded. . 


XV. O. D. LaDow, in his affidavit, states that the Uni- 
versal Talking Machine Company was incorporated because 
of Frank Seaman’s inability to obtain from the Berliner 
Gramophone Company a nickle-in-the-slot machine, thus 
showing Frank Seaman’s immediate interest in that company. 


XVI. The interview which occurred on or about Novem- 
ber 1st, 1899, at Ir. Parvin’s private sinioi between Seaman 
LaDow on the one hand and Parvin and Biernbaum on the 
other, and the persistent and Insistent Sania as shown by 
the orders of November tst, 1899, February 20th, goo, and 
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April 20th, tg00, of Frank Seaman, in the face of a reason- 
able objection, that the Berliner Gramophone Company 
should accept the Universal Talking Company’s machines, 
lead up to the fair inference that Frank Seaman was, at these 
times, acting in the interest of the Universal Talking Ma- 
chine Company, and could not be accounted for on any other 
reasonable hypothesis, 


XVII. The National Gramophone Corporation, of which 
Frank Seaman was treasurer, and whose business and policy 
he controlled, and which, beside, was his known agent in 
the sales of gramophones and gramophone goods, which 
he bought from the Berliner Gramophone Company, and 
through which he did his advertising of the gramophones and 
sramophone goods is associated with the Universal Talking 
Machine Company in the alliance made with the American 
Graphophone Company and the Columbia Phonograph Com- 
pany, to bring prominently to the notice of the public, that 
the gramophone had been withdrawn, name and all, and the 
Zonophone substituted in its place, an alliance which was ren- 
dered possible by the consent decree entered in the case of 
the American Graphophone Company vs. The National 
Gramophone Company, and Frank Seaman, entered in May 


5th, 1goo. 


XVIII. It is incredible that Frank Seaman did not know 
that the consent decree of May 5th, 1900, was to be entered 
for the following reasons :— 

(a.) He was on terms of the most confidential relations and 
personal intimacy with O. D. LaDaw, the president of the 
Universal Talking Machine Company, and Crandell, the gen- 
eral manager of the Universal Talking Machine Company. 

(.) F. J, Dunham, president of the National Gramophone 
Corporation; Waldo G. Morse, director of the National 
Gramophone Corporation ; counsel for the National Gramo- 
phone Corporation and personal counsel for Frank Seaman, 
were all Frank Seaman’s intimate friends and associates with 
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(¢.) Frank Seaman was the treasurer of the National 
Gramophone Corporation untill May 20th, tg00, and a very 
large holder of its stock, as admitted by Mr. Morse. 

(@.) Waldo G. Morse, is Frank Seaman’s personal attorney, 
and as the record shows, has always been Frank Seaman’s 
personal attorney since the date of the contract, October roth, 
1896; signed the agreement with Philip Mauro, under which 
Judge Lacomb signed the consent decree of May 15th, 1900, in 
the absence and without the knowledge or consent of any of 
the counsel representing the interest of the Berliner Gramo- 
phone Company in the same suit. 


Considering in a group, these intimate relationships of 
Frank Seaman to the officers of these corporatious, his per- 
sonal pecuniary and official relations to the corporations, and 
the avowed purpose of protection to both of the corporations 
and their patrons by the entry of the decree of May 5th, 1900, 
it is incredible that, under such circumstances, he was igno- 
rant of the fact, not only of the entry of the decree, but of the 
negotiations which lead up to the final consent agreement, and 
with which negotiations, because of his interest, he must have 
been familiar. If Seaman was aware of the negotiations and 
the decree, he was guilty of the worst sort of bad faith in per- 
mitting the negotiations to go on or the decree to be entered 
without first informing the Berliner Gramophone Company, 
Or some one or more of the counsel representing that com- 
pany in the same suit, and failing in either of these things, he 
was guilty of an open breach of his contract of October 1oth, 
1900. 3 

The object and purpose of the consent decree was not so 
much to protect the interests of the National Gramophone 
Company and the National Gramophone Corporation, as it 
was to advance the interests of the Universal Talking 
Machine Company so that its Zonophone could be sub- 
stituted for the gramophone. 

The injury to the Berliner Gramophone Company is not 
so much in the decree as it is in the fact published to the 
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world in these communications referred to, that the gramo- 
phone infringed the patents of the American Graphophone 
Company, omitting to state that these infringements had not 
been found by the judicial investigation of Judge Lacomb, 
but was agreed to by interests hostile to the Berliner Gramo- 
phone Company. 


XIII. 
MEMORANDUM OF DATES. 


October roth, 1896, Contract between Frank Seaman and 
Berliner Gramaphone Company. 

October 28th, 1896, National Gramophone Company incor- 
porated. 

December, 1896, C. G. Childs employed by National Gramo- 
phone Company. 

January 18th, 1897, William Newcomb was employed by the 
National Gramophone Company. 

June rst, 1897, O. D. LaDow goes into the employment of 
the National Gramophone Company. 

July rst, 1897, William Barry Owen withdraws as a airectie 
of the National Gramophone Company. 

December tgth, 1897, Frank Seaman used the word “ voco- 
phone” in his advertisement in the New York Sz. 

February roth, 1898, Universal ilies Machine Company 
incorporated, 

February 24th, 1898, Advertisement in New York Evening 
Post of “zonophone,” “ improved gramophone.” 

February 25th, 1898, Letter from Berliner Gramophone 
Company to Frank Seaman remonstrating against the word 
“ zonophone.” 

June roth, 1898, LaDow and Seaman write to Mr. Williams 
of the London Gramophone Company, that the National 
Gramophone Company is independent of the Berliner 
Gramophone Company. 

August 11th, 1898, H. H. Eldred supplied with labels on 
which appeared the words “the zonophone improved gramo- 
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August, 1898, William Newcomb was employed jointly by 
the National Gramophone Company and the Universal 
Talking Machine Company. 

October, 1898, William Newcomb withdraws from the em- 
ployment of the National Gramophone Company and the 
Universal Talking Machine Company. 

November 25th, 1898, Affidavit of Frank Seaman in suit of 
American Gramophone Co. vs. National Gramophone Co. 
and Frank Seaman. 

March roth, 1899, National Gramophone Corporation, in- 
corporated. 

June 12th, 1899, National Gramophone Company dissolved 

January 20th, 1899, Laboratory moved from New York to 
Philadelphia. 

October 2d, 1899, Seaman’s last order for gramophones. 

November Ist, 1899, Frank Seaman and O. D. LaDow, de- 
mand that Berliner Gramophone Company shall supply 
the National Gramophone Corporation with zonophones. 

November Ist, 1899, Hlorace Pettit, Esq., notified the Uni- 
versal Talking Machine Company of its infringement of 
the gramophone. 

November, 1899, J. F. Prescott proposes on behalf of Seaman 
and LaDow to Mr. Owen a combjnation against the Ber- 
liner Gramophone Company. ; 

December 8th, 1899, Demand for inspection of books of Frank 
Seaman. 

December 1Sth, 1899, Seaman’s letter about Universal Talk- 
ing Machine Company’s affairs. 

April :Sth-June 18th, tgo00, Orders for records. 

May 5th, 1900, Consent decree entered in case of American 
Graphophone Co. vs. National Gramophone Co. and Frank 
Seaman. 

May i2th, 1900, Announcement of American Graphophone 
Company as to its arrangement with National Gramophone 
Corporation and Universal Talking Machine Company. 

May 18th, 1900, Aunouncement of the National Gramophone 
Corporation of its arrangement with the American Graph- 
ophone Company and the Columbia Phonograph Company. 
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May 26, 1900, Patent suit begun against National Gramo- 
phone Corporation. 

May 28th, 1900, Frank Seaman resigned as treasurer of Na- 
tional Gramophone Corporation. 

June 2d, 1gco, Mr. Parvin’s “ good-bye” letter. 

June 6th, 1900, Trade-mark bill filed. 

June 209th, 1900, Resolution of directors of Berliner Gramo- 
ophone Company to rescind contract of October roth, 1896. 

July 24th, 1900, Date of notice of to Frank Seaman of re- 
scission of contract of October roth, 1896. 

July 26th, 1900, Service of notice on Frank Seaman of re- 
scission of contract of Octber roth, 1396. 


xIV,. 
LAW OF THE CASE. 


First—The principle underlying all cases for the specific 
execution of contracts is that the granting or refusal of relief 
rests in the sound discretion of the court. This discretion will 
never be exercised in favor of a plaintiff who himself is not 


without blame. He must come into court with clean hands. 


and a clear conscience, and failing in this the doors of a court of 
equity will besummarily closed against him. Courts of equity 
never exercise this discretion where it is doubtful upon the facts 
ofthe case. The decided cases, without exception, so far as our 
examination goes, show that this discretion is always exercised 
in favor of the party who would be injuriously affected by the 
adverse action of the court. No particular rule can be laid 
down, but each case must be determined according to the 
facts and circumstances disclosed in it. Certainly in this case 
the facts are very conflicting and contradictory. Our claim is 
believed to be absolutely unanswerable, if the plaintiff has 
been cuilty of numerous breaches of this contract, and for 
that reason he cannot be given the reliet he asks; but even if 
we are mistaken in supposing that the proot is clear, still there 
is very great conflict of evidence on that ovint. It fs enough 
for us to show that the case is doubtiul, and if so courts of 
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equity will never exercise its discretion. It is not a matter of 
right to have specific execution of a contract in a court of 
equity, but always a matter in the sound discretion of the 
court. Certainly in this case the record shows that the 
Berliner Gramophone Company is much more seriously injured 
and affected by maintaining this injunction than Seaman 
would be by its dissolution. The record shows that he has 
no organized business of his own, that is in his own name, but 
that the National Gramophone Company and National Gramo- 
phone Corporation were his only customers, so to speak, and 
that he turned over to them all of the gramophones and gramo- 
phone goods purchased by him of the Berliner Company. 
The evidence further shows that the National Gramophone 
Corporation is still engaged in business, abundantly supplied 
with Zonophones and records, and that its business is suffering 
no interruption or injury from the acts of the Berliner Com- 
pany, but, on the contrary, it has publicly announced that it 
has abandoned the gramophones and adopted the Zonophones. 
On the other hand, the Berliner Gramophone Company is 
absolutely unable to transact any business whatever and has 
already been greatly injured, and a continuation of the injunc- 
tion would be a very great hardship upon it, while a dissolu- 
tion would entail little or no loss upon Seaman, as he is a large 
stockholder in the National Gramophone Corporation. On 
these points we refer to the case of Marble Co. ws. Ripley, 1o 
Wallace, 339; 1 Beach, sections 285 and 307; Pomeroy’s 
Equity Jurisprudence, section 1403. 

Second,—It is a familiar rule that he who asks equity must 
do equity, and that a court of equity will shut its doors to any 
one seeking its aid unless he comes with clean hands. This 
record shows that the plaintif was guilty of sundry breaches 
of his contract, beginning within a few months after its 
execution, The case of Adams & Westlake Mfg. Co. es. 
Westlake, 53 Fed. Rep, page 555, is this case exactly. 
The bill in that case, as in this, was by a licensee under 
a patent to enjoin the licensor from manufacturing the 


groods contrary to its agreement, and the court held that the 
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plaintiff could not maintain his case when it appeared that 
the licensee had ceased to manufacture under his license. 

BENEDICT, D. J., said, ‘‘ The bill nowhere states that the 
complainant is engaged in manufacturing any articles patented 
by the defendant, and the defendant in his affidavit states 
that the complainant has gone out of the business of manu- 
facturing or selling articles covered by the license agreements 
with the defendant, which statement is not disputed. This 
fact seems fatal to the part of the injunction now under con- 
sideration. 

“The license agreements, if not expressly, by necessary 
implication contemplate the manufacture by the complainant, 
during the existence of its contracts, of articles constructed 
under defendant’s patents, and the payment of royalty to the 
defendant. Thecontinuance of the complainant in the manu- 
facture was one important part of the arrangement. When 
the complainant went out of the business of manufacturing 
and selling any of these articles it became impossible for the 
complainant to perform its agreements in this particular, and 
the defendant was at liberty to terminate them.” 

“ Equity, which looks at the substance of things, may in an 
appropriate case and for the purposes of justice, treat a debtor 
corporation and an individual owner of all its shares as 
identical.” 


In Swift vs. Smith, 65 Md., 428, it was held that an in- 
divividual owner of all the shares of a corporation may make 
a mortgage of the corporate property to which effect will be 
given in equity. 


In Pott vs. Schmucker, 84 Md., 535, it was held that 
where one of the members of an insolvent banking firm had 
organized a corporation for another business, in which cor- 
poration heheld all the stock, the corporation and such mem- 
ber should be considered as identical in marshalling the assets 
of the insolvent banking firm, 


In Kennedy vs. McKay, 51 Fed. Rep., 160, it was held that 
a principal is liable for the fraud of his agent which was com- 
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mitted for the principal in the course of and asa part of the 
agent’s employment, and within the scope of his authority, 
although the principal did not in fact authorize the act; and 
in Continental Ins. Co. vs. Ins. Com. of Pennsylvania, 51 
Fed. Kep., 884, it was held that one seeking to avail himself 
of the advantages of the fraud of his agent after knowledge 
of the fraud must be held to adopt the fraud though at the 
time he was ignorant of it. 


If the court will strike out the word ‘‘ manufacture” in this 
case wherever it appears and insert the word “sell,” it will see 
its adaptability to the casein hand. Here Seaman, the licensee, 
alleges that the Berliner Gramophone Company is about to 
sell its manufactured goods, contrary to its agreement with 
the plaintiff, and the record shows that the plaintiff at the 
time of and before the filing of his bill had ceased to sell the 
goods of the Berliner Gramophone Company as provided in 
the contract of October roth, He had begun the sale through 
the National Gramophone Corporation, his own selected 
agent, of the Zonophone, and wanted only the record to sub- 
serve his purpose in a promotion of the. sale of the Zono- 
phone. His advertisement and disparagement thereby of the 
sramophone in the interest of the Zonophone shows his 
breaches of his contract at the very time of his coming into 
court, as hereinbefore argued. His taking of the gramophone 
goods to the exclusion of the gramophones was a clear viola- 
tion of his contract under a fair interpretation of the eleventh 
clause of the contract. One breach is sufficient, but in this 
case, fortunately forthe defendant company, there are a num- 
ber of them. When the plaintiff came into court he did not 
come, in the language of the law books, with clean hands. 


i htird.—Wherever the case is doubtful on the facts, the 
doubt will be solved in favor of the defendant, and he, and 
not the plaintiff, will be given the benefit of it. To say the 
least of it, this case is doubtful on the facts because of the 
conflict on the evidence. Our contention is thatthe sole de- 
fense of the plaintiff here is our failure to fill the order of Novem- 
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ber Ist, 1899, to which defense we believe we have givena full 
and complete answer, but this is a confession and avoidance. 
Practically and substantially stated, the proposition is that 
Seaman had committed breach of his contract antedating 
November tst, 1899, but these breaches had either been 
waived or acquiesced in, or else the breaches are more than 
offset by our alleged breach in a failure to fill the order of 
November tst, 1899, or to permit it to be filled by the Uni- 
versal Talking Machine Company. The court may look at 
this record as it will, and listen to the arguments of connsel, 
and it will be brought to the conclusion that the failure to 
fill the order of November rst, 1899, is practically the only 
defense set up here. We repeat that there has been no 
waiver or acquiescence in the breaches occurring prior to that 
time and continued long thereafter, but, upon the contrary, 
there has been a most vigorous protest from the beginning to 
the end. Beach, 1 vol., sections 285-307. 


Fourth.—As a general rule, the court will not specifically 
decree specific performance of a contract relating to per- 
sonalty, and will only do so in exceptional cases, and will 
never do so under any circumstances unless its decree can be 
made efficient and put a final end to the case. 

Marble Co. vs. Ripley, 10 Wallace, 339; 

Chicago & A. Ry, Co: gs. NW: V., L. E> & W. RR: Co. 
24 Fed, Reporter, 521; 

Central Branch Union Pacific R. Co. us. Western U. 
T. Co., § McCrary, page 36, S. C., 3 Fed. Reporter, 
42t ; 

West. Union Tel, Co; ws. Union Pacific R.. Co, 1 
MeCrary,.564,5..C.,'3 


3 Fed. Reporter, 420; 
Pomeroy’s Equity Jur, 3 Vol., section r402 ef seg. 


Ca rr 


This contract contains covenants to be performed in the 
future, and continuing through a period of fifteen years 
from October roth, 1896. A court of equity in decreeing 
specific performance will do so auiv when a final end of the 
uch cannot be the re- 


matter can be attained. In this cases 
sult of the decree, for the reason that during the next filteen 
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years, the plaintiff would be entitled to the exclusive right to 
buy of the defendant company its gramophones, records, and 
gramophone goods, provided he had fully complied with the 
terms of his contract. The plaintiff might make orders, if he 
chose, every day during each month of the unexpired years 
of his contract, and it is conceded that any decree that the 
court would now make could only cover such breaches of the 
contract as the court were to establish as having occurred 
prior to the commencement of this suit. It could, therefore, 
only ascertain the damages done up to the bringing of the suit, 
unless it might continue to ascertain damages incurred here- 
after on supplemental bills to be hereafter filed. The court 
might very well assume, for the purposes of this argument, 
the failure of the company to fill plaintiff’s orders through all 
of the unexpired years of the contract, and the result would 
be that by supplemental bills, petitions, or otherwise the de- 
fendant company must be brought before the court to answer 
any proceedings for contempt or otherwise for each breach, 
and the case would thus be kept upon the docket for the next 
eleven yearsor more. In the case of Marble vs. Ripley there 
was no period fixed for the termination of the contract, and 
the court in that case said it could not specifically execute 
_ the contract for the reason there would be no end to it. 
There is little or no difference between a refusal to specifically 
enforce by decree a contract that never ends and one that is 
to run for fifteen years. The principle is the same in both 
cases. Of course, it must be conceded that the court could 
not, through a special marshal, see to the execution of this 
contract with respect to the future, nor could it in that way 
enforce obedience to any order that it might now enter. It 
would not, of course, leave to this deputy marshal to see 
whether or not the defendant company was justified in a 
failure to deliver goods on the order of the plaintiff, be- 
cause that would be a delegation of authority to a mere 
agent unauthorized under the law. The court itself must 
determine these questions and cannot delegate them to any- 
body else, so that this question comes back at last to the 
proposition that no end can be made of this case. The decree 
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in this case would be likewise inefficient because the defend- 
ant has the right at any time after notice to terminate the 
contract, and thus evade the decree. It has already under- 
taken to do this. The propriety of this action cannot be in- 
quired into in this case, but if the court were to look at the 
reasons which impelled the company to terminate the con- 
tract, it would find that it acted with great consideration and 
after the most careful investigation. The defendant company 
could escape the consequences of this decree by a mere termi- 
nation of the contract, and the decree would therefore be 
nugatory. 
Pomeroy, 3d volume, section 1405 and note. 


There are a class of cases in which a court of equity will 
assume jurisdiction to enforce specific contracts between the 
parties, but, as before stated, they come under the head of 
exceptions to the general rule. It is a familiar principle that 
one of the exceptions is the requirement of the surrender of 
an heirloom, or title-deeds, or papers to the rightful owner, 
and the injunctive process is used in such cases to prevent 
any disposition of these chattels to other persons. Here the 
court is governed not by the market value, but by the 
pretium affectzonts of the thing. There is another class of 
cases where the manufactured article is of such a peculiar and 
exclusive kind that it cannot be obtained elsewhere, and that 
that particular article and no other will subserve the plaintiff 
purposes, and the like of it cannot be gotten upon the market. 
In such a case the damages would be irreparable, and in- 
capable of ascertainment in a court of law, or even if ascer- 
tained and collected, the money could not be used in the 
purchase of these articles so essential to the plaintiff's busi- 
ness and so peculiar and exclusive in their character. In 
such a case, however, the bill must definitely state these facts 
of peculiarity and exclusiveness, else the court will not take 
hold of it. The bill in this case does not contain these aver- 
ments; and even if it did, the facts of the case do not sustain 
that theory, for the reason that it was claimed in argument 


that the Zonophone was, in point of fact, a gramophone, and: 
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all it needed to make it such was the impress by the Berliner 
Gramophone Company of the words “Berliner Gramo- 
phone” to make it such. ‘[his absolutely negatives the idea 
of the peculiarity and exclusiveness of the Berliner gramo- 
phone record, and seems to us to take from under the bill its 
only prop. But even if the bill contained such an averment, 
and was clearly within the requirements of the law, still the 
court could not specifically perform this contract by an affirm- 
ative decree. It is replied that the court could negatively 
execute the contract between the parties by an injunction, 
which would restrain the defendant company from the sale 
of these goods to anybody else than the plaintiff. Assuming 
this proposition to be correct, for the purposes only of the 
argument, then, in such a case, not only must the bill contain 
a clear and unmistakable averment, as indicated above, but 
the proof in support of the averment must be so clear, so 
plain, and so unmistakable, that the failure upon the part of 
the court to apply the negative remedy of injunction would 
inflict a great wrong upon the plaintiff, such as could not be 
compensated in damages, and would be unconscionable and 
contrary to the moral sense of a court of equity. 

On this point we refer again to the case of Marble Co. vs. 
Ripley, 10 Wallace, 339, and to the Pullman Car Co, ws. 
Texas P. R. R. Co., 4 Woods, 327, reported in one of the 
Federal reporters to which we have not access at this time. 

Every case in which the court has applied the negative 
remedy of injunction for the enforcement of a contract the 
breaches of the contract were either admitted or else were 
proven by an overwhelming mass and preponderance of evi- 
dence. In the case cited by Mr. Morse, of Siegel-Cooper 
Company, the declaration of the judge was obzter ductus, be- 
cause that question was not involved directly in the determi- 
nation of the question then before the court. Even if it was, 
the fact of the breach of the contract was admitted, either on 
the demurrer or otherwise, and that case therefore was clearly 
one coming under the rule. In every other case the same 1s 
true, namely, that the breach must either be admitted or 
proved beyond any question. Such certainly is not true in 
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this case. No court can say here that there has been any ad- 
mission of a breach of the contract by the defendant com- 
pany. We think that a court would stretch the imagination 
to say that any breach of this contract has been proven by 
the evidence to have been made by the defendant company. 
It is true that we have not filled the orders for the records 
since April, 1900, but the answer denies, and its denial is 
supported by the evidence, that we never refused to fill them, 
but held them awaiting an explanation made to a demand 
upon Seaman for an explanation of why he ordered the 
records and not the gramophones. We have argued, and will 
not therefore repeat, that we had the right to dothis. The 
rules of law applicable to this case, to our minds, are very 
simple, and we state them in conclusion as follows: 


1. That specific performance is never a matter of right, but 
always rests in the sound discretion of the court. 


2. That specific performance will never be decreed unless 
the decree will be efficient to end the case. 


(3.) That the court will not specifically decree specific exe- 
cution of a contract relating to personalty except in ex- 
ceptional cases. i 


(4.) That the court will not undertake to decree specific 
performance of a contract directiy or indirectly, which con- 
tains covenants of a continuing character. 


(5.) That the court will not apply the injunctive remedy 
to enforce performance, except where the case is so plainly 
and manifestly right that not to do so would inflict a 
great wrong on the plaintiff, such as could not be compen- 
sated in damages and as unconscionable and contrary to the 
moral sense. 


(6.) That in no case will the injunctive remedy to enforce 
specific performance be applied unless the breach Is either ad- 
mitted or certainly proved. 
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7. [hat in no case will a court of equity decree- specific 
performance where there is a power of revocation in the defend- 
ant. On this last proposition see Express Co., ws. West- 
ern N.C. R. Co., 99 U. S., 200. In that case the court 
says: “ We need not pursue the subject further, because 
there is one provision of the contract in this case which is 
fatal to the relief sought. A court of equity never interferes 
where the power of revocation exists.” — 

Citing Frye on Specific Performance, 64. 

The contract in that case stipulated that after the first year 
it should cease upon the payment of §20,000 and interest, 
and the court says that might be immediately upon the ren- 
dition of the decree, and thus make the action of the court 
amerenullity. In this case the contract can be terminated 
by the defendant company at any time it pleases under cer- 
tain conditions in the contract. The defendant has actually 
terminated the contract, and it is submitted the court cannot 
take any cognizance of this action of the defendant. 


WILLIAM GORDON ROBERTSON, 
MARSHALL McCORMICK, 
ALBERT B. WEIMER, 
FREDERICK M. LEONARD, 
: Of Counsel for 
BERLINER GRAMOPHONE COMPANY, 
Defendant and Appellant. 
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United States Citeuit Court of Appeals, 


FOURTH CIRCUIT. 


BERLINER GRAMOPHONE COMPANY, - Appellant, 
Vs. 
FRANK SEAMAN, - - . Appellee. 


BRIGF FOR APPROLLEE. 
STATEMENT OF FACTS, 


BEING SUPPLEMENTARY TO THE STATEMENT MADE BY 
COUNSEL FOR APPELLANT. 


FIRST. 


The so-called cancellation of appellee’s contract set forth on | 


page 3 of appellant's brief is not before this Court. - Suit was 
instituted and a restraining order was granted on the 25th day 
of June, r900. (Record pp. 85 and 86). Theresolution of can- 
ecllation was passed on the 29th day of June, rgoo, and notice 
thereof mailed to the appellee on the 24th day of July, rgoo. 
(Record pp. 134 and 135). The cancellation as attempted is 
not pleaded in the defendant’s answer and is not in compliance 
with the terms of the contract between the parties. (Record 
Pp. 30, sec. 16). | 
SECOND. 

To correct in detail, the errors contained in the statement 
of facts on behalf of appellant would be to marshal the facts of 
the case. ‘This will not be here attempted, but we shall simply 
note that of the fourteen assignments of breach of contract by 
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ina hundred Ways, 
respects. It knew 
corporation. (Affi 
spondence, Record 


appellee set lorth on pages 15 and 16 of appellant's statement, 
many are not pleaded and may not be relied upon at tlius time, 
those niambered 3, 4, 5, 8, £1, 13 and 14 being in such position, 
while numbers 6, 9, 10 and 12 vary in some material respects 
from the allegations of the answer. (Record p. 89). 
“On a motion to dissolve an injunction, everything is pre- 
' sumed against a defendant in respect to every matter which le 
‘oould answer directly, and has not; and where the equity of 
‘the bill is not denied, but a new equity is introduced to repel 
‘or avoid, or where any doubt exists in the mind of the Court 
“the injunction will not be dissolved.” 
Am. and Inng. Tene. of Taw, vol. 10, p. rors. 


Drury v. Roberts; 2 Md., ch. 157. | \ cord pp. 421-450, a 
Cornclius v. Post, 9 N. J. Iiq., 196. and 469). 

Vounp ve MeCormick, 6 T'la., 368, \ No complaints 
Vro, Pina, &e,, Co. v. Cullen, 1 Idaho, 126. this time nor was a 
Swlmon ve Clapgprett, 3 Bland (Md.), 125. ft appellee’s contract. 


Gramophone Comp. 
orders from it in e 
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Furreday v. Seleer, © Forum, Ch. (Miss.) 258. 
Strole, Wrecker, a fred. Isa. to. 
Monroc ve Metntyre, 6 [red. Iq., 65. 
Wilson ov. Mice, 2 Joues ly., §. 
This tule is important in tts bearing upon the subsequent 





disctestoit of the ease, 
EVERY TRANSACTION BWYTWEEN THE PARTIES TO 
THIS SUIT MUST BIE CONSIDERED IN THE 
LIGHT OF THE VARVING RELATIONS 
AND CONDITIONS DURING FOUR 
DISTINCT PERIODS. 


First: /*‘rom the time of the signing of the contract, 
Octoher 10th, 1896, to that of appellant’s refusal to longer 
recognize the National Gramophone Company, October ist, 
1897. (Record p. 311). 

Srconp: From the time of such refusal to that of the ° Rates 
formation of the National Gramophone Corporation, March © ..: = 
gth, 1899. (Record pp. 118-120). | : 

Trirp: Irom the time of sueh formation to the time at 
which appellee was unable longer to get goods from appel- | ‘aie 

ant and supply his trade, and at which the National Gram.--\ Pare 
ophane Corporation abandoned all further eflort to get sup- 
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plies from lim, April 2d, tg00, (Record p. 391, Ex. A. and B., 
Resolution Directors), and 


Fourtu: Jrom such time to the time of the bringing of 
this action, June 2oth, 1g00 (Verification of Complaint). 

Daring the first period no friction whatever appears, 
and appellant is shown, by its own correspondence with the 
National Gramophone Company, by checks of the National 
Gramophone Company drawn to its order and cashed by it, and 
ina hundred ways, to have fully recognized that company in all 
respects. It knew the National Gramophone Conipany to be a 
corporation. (Affidavits Emil Modick and checks and corre- 
spondence, Record pp. 6,7, qo1. Bills, Orders and Letters, Re- 
cord pp. 421-450, aunexed, and Frank Seaman, Record pp. 311 
and 469). 

No complaints arose in regard to the conduct of business at 
this time nor was any question raised as to the performance of 
appellee's contract. Appellant billed goods to the National 
Gramophone Company, took itschecks in payment and received 
orders from it in every detail of the business. 

As the business was conducted during this period appellant 
might well argue that the appellee was chargeable with all acts 
of the National Gramophone Company. That company was 
evidently lus agent for the purpose of carrying forward the busi- 
ness inaugurated by the contract, and was recognized as such by 
the appellee. 

The second period began with the notice from appellant 
to appellee that it would no‘longer recognize the National 
Gramophone Company in its dealings. Upon receipt of such 
notice the conditional arrangement which had been made 
between appellee and the National Gramophone Company was 
wholly terminated and the appellee resigned from all official 
position in connection with the company, saving that he re- 
mained as treasurer, being in that regard a merely ministerial 
ofhcer and without voice in the management of the company. 
(Record, p. 311). 

The appellee organized the company in the first instance 
in the utmost good faith and with the best intentions. ‘The 
contract provided for the formation of a corporation. Appel- 
lee’s resignation from office followed his receipt of notification 
from appellant that it would no longer recognize the corporation. 
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After the retirement of appellee from the management of 
the affairs of the National Gramophone Company he still took 
an active and legitimate interest in its welfare and counselled 
with appellant in regard to various matters affecting its in- 
terests as well as all matters affecting the interest of appellee. 

In the course of such consultations the question of a name 

for the machine manufactured arose. This machine was being 
repeatedly improved by the addition of new devices and was 
growing constantly in commercial availability. The name, 
however, was a great hindrance, and some machines were sold 
as‘ tinproved Gramophones,’’ and appellee suggested and ap- 
pellant apparently approved a line of advertising in which the 
wots dinproved Gramophone ”’? with “ Vocophone’’ in small 
typr under itshould be used. But consent did not continue 
Mid that tame, moreaver, was found to be in prior use, and the 
aivertisement hever dppeared a second time. After this the 
name “Pinproved Gramophone" with ' Zonophone’’ under in 
still (spe, wee tried by the National Gramophone Company, 
but wos abandoned by tt upon the representation of appellee at 
the request of the appellant, and never appeared after advertise- 
ments them already set up ran out, publication being stopped as 
soatas possible, (Record, pp. 312 and 470), 

Itmay be well to note that from this time forward no proof 
is adduced or allegation made regarding the word ‘*Zono- 
phone,” saving outside af the United States and by outside 
parties, until its general adoption by the National Gramophone 
corporation during the fourth period described and after it 
wholly broke with appellee, unléss, indeed, some unsupported 
hearsay allegation be made of surreptitious purchases, from one, 
I’, M. Prescott, an export merchant of goods intended exelu- 
sively for export trade, parts of these goods having been made 
by the Universal Talking Machine Company, as hereinafter par- 
ticularly set forth, but no complete machines or infringing parts 
being then made by them. During this period, however, ap- 
pellant scems to have begun its preparations for an attack upon 
appellee, as it obtained on the 20th day of October, 1898, and 
put in its strong box for future use, an affidavit from one, Horace 
H. Eldred, making untrue charges against appellee. (Record, 
p. 220). During this period all persons concerned in the busi- 
ness considered a coin actuating device or nickel-in-the-slot 
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“machine which should employ the gramophone .to produce 
selections for amusement athing to be desired. Defendant tried 
making one and the National Gramophone Company tried mak- 
ing one, andeach failed. Thereupon Mr. O. D. LaDow took up the 
abandoned effort and organized the Universal Talking Machine 
Conipany to conduct experiments. Pending these experiments, 
sanctioned by defendant, the Universal Talking Machine Com- 
pany undertook to doa certain retail business in the City of 
New York selling gramophones and gramophone goods pur- 
chased from appellant and appellee, dealing in no other kind or 
form of talking machine whatever, and continuing such business 
as long as it was able to get such goods, largely advertised at 
its store and pushed forward the sales of gramophones. 

The third period as specified, is the one in which appellee 
ordered records and sound-boxes, which appellant failed to sup- 
ply, and likewise placed orders for various motors which appel- 
lant refused to build for him or to allow him to build. During 
all this period the appellee, on his own account, and likewise 


the National Gramophone Corporation, continued actively ad-_ 
vertising gramophones and gramophone goods and disposing of — 


supplies on hand purchased from defendant. 

During this period there is no evidence that anybody was 
advertising ‘‘ Zonophones” in the United States, while it 
appears that during the months of November, December and 
January, 1899-1900, the National Gramophone Corporation 
expended upwards of fifteen thousand dollars advertising gramo- 
phones and gramophone goods (afft. No. 2, LaDow, p. 4. 
Record, pp. 390-483). 

The fourth period is signalized by the passage of two reso- 
lutions by the directors of the National: Gramophone Corpora- 
tion, the first being dated March roth, rgoo, and passed when 
supplies were unusually precarious; authorized the officers 
of the National Gramophone Corporation to make neces- 
sary arrangements with the Universal Talking Machine Com- 
pany for the placing of their type of talking machines on the 
market, provided Frank Seaman, appellee, for any reason 
should find himself unable to supply gramophones to the cor- 
poration, or deliver such goods as the corporation should 
require to fill its orders; and the second resolution, adopted 
April 2d, 1900, recited that, whereas Frank Seaman, appellee, 
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had been unable to supply said corporation with the goods, re- 
quired to fill its orders, demand having been made upon him for 
such goods, with which demand he had been unable to comply, 
that, therefore, the executive officers of the corporation be 
authorized to purchase and ship such goods to be procured 
from other persons, as should be required to carry on the busi- 
ness of the corporation. (Record, pp. 391 and 478). 

At the time of the adoption of these resolutions the appel- 
lee, even should his wife’s interest be included, did not own a 

controlling interest in the stock of the National Gramophone 
Corporation. (Record, p. 480). 

After the passage of such resolutions and the complete 
breaking, up of his business relations with the National Gramo- 
phon Corporavion, appellee tendered his resignation as treasurer 
of that corporation, and informed appellant of his action in that 
repaid. oo Record, pp. 381 and 382). 

Thereupon the National Gramophone Corporation, acting 
judepemdently of appellee, and refusing longer to be prejudiced 
hy his uability tosupply goods, purchased from the Universal 
Talking Machine Company, machines called ‘Zonophones,”’ 
and immediately proceeded to place the same upon the market. 

This action on the part of the National Gramophone Cor- 
poration is not shown by one scintilla of evidence to have been 
in any way counselled, controlled or controllable by appellee. 

During this period likewise and for like reasons, required 
by the protection of its business and the interest of its stock- 
holders, the National Gramophone Corporation proceeded to 
compromise a dangerous patent litigation pending against ity 
brought by the American Gramophone Company, a very formi- 
dable corporation, which had succeeded in all similar previous 
litigations. (74 Fed. Reptr., 789; Record pp. 415 to 418). 

This compromise was justified and necessitated by every 
rule which governs prudent conduct. The defendant in that 
action, the National Gramophone Company, had nothing to gain 
and everything to lose by a continuance of the contest. It had 
no property or property rights whatever in the patents covering 
the machine he handled, but was a mere purchaser of and dealer 
in goods. It was exposed and engaged in exposing its custo- 
mers to danger, without enjoying any corresponding advantage. 


It determined to compromise the litigation if settlement could - 


Re De a Ee ee el ee 


be obtained. .} 
customers by a: 


’ propriate by rea 


to secure a life | 
the very patent: 
suit compromise 
counsel for the . 
phone Company 
lee in any respe 
relations then e> 
of the instructio: 
a professional ca 
the part of the a’ 

The state of 
detail and uncon 
the only basis fo 
unsupported and 
relation to what 
appellee during < 
suit. 


The chief all 
as set forth his c: 
1st. An exis: 
2nd. Threat 
ard. Facts sl 
The prayers 
rst. That ap 
one but appellee 
itself from perfor: 
2nd. That su 
in which appellee 


ARGUMENT 1) 
JURISDIC 


To have raise 
appeal would hav 
of the merits of t 
mit for determinat 


Raymond R. Wile 
Research Library 


with the goods, re- 
/ made upon him for 
, unable to comply, 
‘the corporation be 
yds to be procured 
carry on the busi- 
nd 478). 
olutions the appel- 
ded, did not own a 
\tional Gramophone 


4 and the complete 
ie National Gramo- 
ignation as treasurer 
of his action in that 


Corporation, acting 
ver to be prejudiced 
from the Universal 
led “Zonophones,”’ 
ie tipon the market. 
il Gramophone Cor- 
idence to have been 
lawee by appellee. 

ce reasons, required 
iterest of its stock- 
ration proceeded to 
pending against i 
pany, a very formi- 
all similar previous 
p. 415 to 418). 
cessitated by every 
> defendant in that 
, had nothing to gain 
the contest. It had 
the watents covering 
rchaser of and dealer 
exposing its custo- 
sponding advantage. 


. if settlement could - 


Plo See) a Se 
oe ea A ee Pid acne fh 








ca; 


be obtained. Its counsel advised it to protect itself and its 
customers by a settlement. This action is shown the more ap- 


' propriate by reason of the attempt made by the defendant herein 


to secure a life indemnity from attack through a license under 
the very patents by force of which defendant was attacked in the 
suit compromised. This compromise was accomplished by the 
counsel for the defendant in that action, the National Gramo- 
phone Company, without consultation with or advice from appel- 
lee in any respect whatsoever, and it is manifest that under the 
relations then existing between such parties, a disclosure to one 
of the instructions from the other, received confidentially and in 
a professional capacity, would have been most reprehensible on 


the part of the attorney for the National Gramophone Company. 


The state of facts above set forth is positively, explicitly, in 
detail and uncontrovertably set forth in appellee's affidavits, and 
the only basis for the charges made by defendant, is a series of 
unsupported and unsupportable inferences and assumptions in 
relation to what may have been the intention and purpose of 
appellee during all the years of the existence of the coutract in 
suit. 

THIRD. 

The chief allegations of appellee's bill of complaint are such 
as set forth his cause. 

ist. An existing contract and performance by appellee. 

and. Threatened breach by appellant. 

3rd. Facts showing the nature of the relief required. 

The prayers for relief are practically— ‘ 

rst. That appellant be restrained from delivering to any 
one but appellee the goods to which he is entitled, disabling 
itself from performing. 

2nd. That such goods as may be reached by the court, and 
in which appellee has special equities, be delivered to him. 


ARGUMENT FOR APPELLEE CONCERNING THE 
JURISDICTION OF THE COURT TO HEAR 
THIS APPEAL, 


To have raised this proposition upon the argument of the 
appeal would have been to divert attention from a consideration 
of the merits of the case. It is now proper, however, to sub- 
mit for determination the question of jurisdiction, 
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The decrees from which appeal is taken appear at pages 85 
and 543 of the record. ! 

Under the Act of June 6th, 1g00, in Wire Co. vs. Boyce, 104 
Fed., 172, it was held that the Act of June 6th, 1909, repealed 
the Act of 1895, and ‘contains all the law on the subject,’’ and 
that an order denying an injunction was not appealable. To the 


same effect are the decisions in other pen real 
Nor does the Act of June 6th, 1900, appeals from 


interlocutory: orders refusing to dissolve an injunction. It 1s 
silent ou the subject and in Bowan vs. Ide, 107 Fed., 161, it has 
heen expressly so held, Judge Pardee, saying. 

“We conclude that if the appeal in this cage was from the 
'originel order pranting the injunction 1t must be dismissed, 
“beeause not taken within the thirty days provided by the 
“stulute: Hit was from either one of the subsequent orders re- 
“fusing to discharge, to vacate, and to dissolve the injunction, 
“dtmust be dismissed, because the Act of June 6, Lgoo, con- 
“tains the whole law on the subject of appeals from interlocu- 
‘ory orders or decrees, and that Act docs not authorize an ap- 
“peal from any iiterlocutory order or decree refusing to dissolve, 
‘discharge, or vacate an order of injunction previously granted, 
“The appeal is dismissed.” 

Is the order of November rst, 1goo, one refusing to dis- 
solve an injunction or is it one “continuing an injunction” 
within the meauing of the Act of June 6th, rgoo? It is respect- 
fully submitted that the order shows on its face that it is the 
former,—‘‘this day, the rst of November, 1900, came the parties 
plaintiff and defendant, whereupon the motion of the defendant 
made August 17th, 1900, to dissolve the injunction awarded in 
this cause on June 25th, rgoo, having been fully considered upon 

the record of this cause, and argument of counsel, it is ordered, 
adjudged and decreed that the said motion to dissolve said in- 
junction be, and the same is hereby denied, and that said in- 
junction be continued to the final hearing of this cause.”’ 

In the assignment of errors this action of the court 1s as- 
sjened—the refusal to dissolve the injunction, No question of 
the continuance of the injunction was raised or decided, and this 
appeal is not based on the language of the order continping the 
injunction, but fromthe order refusing to dissolve the injunction, 
It is mere surplusage. It will hardly be contended that the 
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language of the order continuing the injunction until the final 
hearing fairly comes within the provision of the Act of June 6th, 
1g00. 

In the case of Rowan vs. Ide, supra,, and in Heinze ys. 
Butte, 107 Fed., 165, this language of this statute has been con- 
sidered. In the former case Judge Pardee said (107 Fed., 164): 

‘“The order or decree continuing an injunction within the 
‘meaning of the statute is an order or decree which has vital- 
‘ity, affecting in some way the rights of the parties, and with- 
‘out which the injunction would either cease to have force, or 
‘‘be enlarged, or limited in scope.”’ 

The injunction order of the 25th of June was in no way af- 
fected by the refusal of Judge Paul to grant the motion to dis- 
solve the injunction; nor did the order of November rst, 1900, 
enlarge the injunction of the 25th of June in any way, or limit 
the same. The injunction of the 25th of June remained intact, 
wholly unaffected by the order of November rst, 1900; nor 
were there any limitations contained in the order itself whereby 
without further order continuing the injunction its vitality was 
affected. 

The language used at the conclusion of the order of Novem- 
ber rst, 1900, in no way affected the vitality of the injunction, 
but was mere indication of the opinion on the part of the Judge 
that under all the circumstances of the case he would not dis- 
solve the injunction, but it should remain until the final hearing 
of the case. 

It is respectfully insisted that this appeal should be disimiss- 
ed, not only because, if the construction of the act of the 6th of 
June, rg00, contended for is correct, that the court is without 
jurisdiction to review an order refusing to dissolve an injunction, 
but for the further reason that it is not assigned as error, that 
the lower court erroneously continued the injunction. 


POINT FIRST. 
THE COURT ON APPEAL WILL NOT RE-INVESTIGATE THE MERITS 
OF THE CASE UPON CONFLICTING PROOF, 


In the absence of mistake of law or abuse of diseretion, 
the finding of the Judge in the Circuit Court will not be dis- 
turbed, 


Bissell Sweeper Co. vs. Gashen Co., 43 Fed. Rep. 47. 
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Knoxville vs. Africa, 47 U.S. App., 74. 
Bradshaw vs. Miners’ Bank, 46 Id., 663. 
Workingmen’s Council vs. United States, 13 Id., 426. 
Ritter vs. Ulman, 42 U. S. App., 263. 
The decision must be considered from the same standpoint 
as that occupied by the court below. 
Duplex Printing Press Co. vs. Campbell Printing Press 


Co., 37 U. 5. App., 250. 
Ohio brass Co. vs. Thompson-Houston Co., 54 Id., 1. 
Iresnahan vs. Tripp Grant Leveller Co., 33 Id., 421. 


POINT SECOND. 


IN ‘THE DRCISIONS OF ‘IK COURT BELOW NO ERRORS OF 
LAW APPEAR. 


Appellee ts, within well established precedents, entitled to 
allot the relief afforded by the decrees entered. 


‘il 
» ff 


) p Courts of equity will enlorce specifically the performance 
ofthe allmative agreements arising out of complex modern 
business relations. ‘In the inereasing complexity of modern 
business relations, equitable remedies have necessarily and 
steadily been expanded and no inflexible rule has been permit- 
ted to cireumscribe them. As has been well said, equity has 
contrived its remedies, ‘so that they shall correspond both to 
the primary right of the injured party and tothe wrong by 
which that right has been violated.’ ”’ 


Opinion Fuller, C.J., U. P. Ry. Co. vs. C. &c., Ry, 
Co., 163 U. 5., 601, quoting Pomeroy’s Equity Juris- 
prudence, Sec. rir, 


In the above case the Court enforced specifically a contract 
for the joint use of a railroad track and cited Joy vs, St. L., 138 
U.S., 1; Franklin Tel. Co. vs. Harrison, 145 U. S., 459; in 
which the maintenance of a private telegraph line was com- 
manded and enforced, and also Prospect Park, &c., R. R. Co. 
vs, Coney I, & B. Co., 144 N. Y., 152; R. R. Co. vs., Alling, 
99 U. S., 463; Express Cases, 117 U. S., 1. 

In the case first above cited not only was every consideration 
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of public interest lacking, but one of the Justices dissented upon 
the express ground that the contract sought to be enforced, and 
of which the Court decreed a specific performance, was against 
public policy. In none of the cases had the public any concern 
to secure an enforcement. 


SECOND. 


A contract containing a negative covenant will be enforced 
specifically through a restraint of the act covenanted not to 
be done. 


The contract for the sale of chattels exclusively to com- 
plainant contains an express negative covenant. 

‘“‘A negative covenant is one in which a party obligates 
himself not to do or perform some act.”’ 


Bouvier's Law Dictionary, 469 (Rawle Ed.). 


A contract containing a negative covenant will be enforced 
by injunction through a restraint of the act covenanted not to 
be done. 


High on Injunctions, 877 et seq. 

Dietrichfen vs. Coburn, 2 Ph., §2. 

1 Coop. temp. Gottenham, 72. 

Donnell vs. Bennett, 22 Ch. Div., 835. 

Stiff vs. Cassell, 2 Jur. N. S., 348. 

Barfield vs. Nicholson & St. 1 S. C., 2. 

S. J. Ch. go, Bishpham’s Principles of Equity, (5th ed.) 
ia S777 Oth ed. Sec, 461. 


TE em ote 


THIRD. 


A contract containing both positive and negative stipula- 
tions will be enforced through a restraint of the act agreed not 
to be done, even when the Court cannot superintend the en- 
forcement of the covenants of a positive nature. 


In a contract containing a stipulation to sell specified chat- 
tels only to complainant, equity will enforce the negative stipu- 
lation in cases in which the Court is unable to supcrintend the 
performance of the positive one, thus by preventing profit to 
the wrong doer through a breach, inducing it to perform its 
covenants. 
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1 Beach on Injunctions, sec. 446. only negat 
High on Injunctions, 870-904, 416. stances wh 
Foster’s Federal Proceedure, sec. 220. complainas 
Bishpham’s Principles of Equity (5th Ed.), p. 577. ii 
Waite’s Actions and Defences, p. 693. 
Hart vs. Herring L. R., 8 Ch. and App., 860. | I 
Lumley vs. Wagner, 1 DeGex M. and G., 604, and ° 3 
many cases cited by Mr. High at page go2. sy se 
Standard Fashion Company vs. Siegel-Cooper Co., 157 3 
N. Y., 60. 
© Goddard vs. American Queen, &c., 44 App. Div. (N. Po 
V.), 454: 3 wa kat _ The pa 
singer vs. Union B. H. Co., 1 Holmes, 253. a : : in the matr 
Coddard vs. Wilde et al., 17 Feb. Rep., 846. — | 
“ow ALR. R. Co. vs. N. Y., &e., R. R. Co., 24 Fed. , 
Kepr, §16. Appellc 
lacy ve. Houck, 12 Weekly I. B. (Ohio), 209. breach of th 
WU. Tel. Cow vs. UL PL Ry. Co., 3 Fed. Repr., 429. No pro: 
WU. Tel. Co. vs. St. J. & W. R.R. Co., 3 Fed. Repr., . gidered reas 
15d: profits may 
W. U. Pel. Co. vs. Rogers, 2 N. J. Iéq., 311. Bu 
All the cases in which the Court has refused to grant an in- Mo 
~ junction under like circumstances upon the ground that the re- ( 
lief seemed inappropriate, are distinguishable in that they con- aot Wo 
tained no covenant not to sell to others or negative agreement. I 
The leading case of Standard Fashion Company cited above is : 1B 
most instructive. The question arose on demurrer that the The inj) 
complaint failed to state a cause of action, and under the New damages. 
: York practice the whole equity of the bill was before the Court, 
and the only questions discussed and decided were those of Ket 
plaintiff's rights and the power and policy of the Court. When Hay 
the refusal to grant complete relief arises not from any want of | 2B 
equity, but because of the infirmity of human justice and the : 9 A 
inability of the Court to superintend its relief, then the Court rc Of cours 
- will grant what redress lies within its power, and will restrain a —_ suggests, for: 
threatened breach, although it cannot direct a full performance. a total loss; i 
Cases supra. . be allowed to 
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only negative covenant be one inferable from the positive, in in- 
stanees wherein the chattel has particular or special value to 
complainant or is the subject of monopoly. 


| 


‘\.), p. 577: High on Injunctions, 870. 


Equitable Co. vs. Balto. Co., 63 Md., 285. 

., 860. - 3 Parsons on Contracts, 370-3-7. 

G., 604, and 2 Story's Equity Jurisprudence, secs. 718-725. 

gO2. 3 Pomeroy’s Equity Jurisprudence, 441-4-457, secs. 
‘ngper Co., 157 1292-7. mr 

- | Pomeroy’s Specific Performance Contracts, sec. 15. s x oy"! 
App. Div. (N. The part payment shown by appellee and his special interest 7 as 
Pa. in the matrices entitle him to equitable relicf. ee meat 

253+ | 7 
846. 
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FIFTH. 
', Co., 24 Fed. 


Appellee would suffer irreparable injury from a continued 
‘ae breach of the contract, and has no adequate remedy at law, 
i), 209. ; 

4 Repr., 429. 


No prospective profits could be recovered, for the well con- 
3 Fed, Repr., : 


sidered reason that no evidence can be given upon which sueh 
profits may be computed. 
Burnstein vs. Meech, 130 N. Y., 354. 
Moss vs. Thonipson, 69 Tfun., 299; afhrmed r44 N, Y., 
659. 
, Waterman on Specific Performance of Contracts, secs. 
1-6, and cases cited in paragraph 7. 
1 Beach on Injunctions, 445, and note. 
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Kerr on Injunctions, pp. 426-486. 

Hapgood vs. Rosenstock, 23 Fed. Repr., 86. 
2 Beach’s Kquity, Juris., 600-622. 

g Am. State Rep., 679. 


Of course appellee could abandon his contract, as appellant 
suggests, forfeiting its value and turning his entire business into 
a total loss; it is not equitable, however, that appellant should 
be allowed to compel him so to do, but appellee cannot even so es- 
cape all obligation. He is absolutely bound under his contract ho 
to take and pay for all goods ordered. This obligation is posi- 
tive and definite and exists so long as the contract stands. Ap- 
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pellant argues that beeause the zonophone is equivelant ‘to the 
gramophone appellee is not in need of equitable relief This 
coutention is unsound for the reason that appellee is estopped by 
his contract from disputing appellant’s exclusive right and can- 
not get records except from appellant, these being essential to his 
| business. “ 


x \ we SIXTH. 


IN REPLY TO APPELLANT'S STATEMENT OF ‘THK LAW 
OF TITK CASE.”’ 


Hirst, To the first point no reply is deemed necessary, 
bevoud a reference to the preceding points, in which the law of 
ecise i venerally set forth; and to the statement of facts, with 
the saiypestion that incase the appellant should wish to get 
hack tuto bitsiness it may do so at any moment by accepting the 
proter at the appellee and furnishing him with goods under the 
eoutra t Ub the defendant feel hardship, let it proceed with 
the buraness, or at least go on pending an adjudication. With 
the National Gramephone Corporation, appellee has for a long 
time hol aethinge te do, 

Spoosp. ‘The proposition stated under this head is sound, 
hut wholly inapplicable. The Court at Cireuit has found as a mat- 
ter of daet, that appellee has done equity. It is nowhere 
pleaded, alleged or suggested that appellee has abandoned his 
license, if his contract be so styled. On the contrary, he is 
shown actively operating under it and doing all the business 
which appellant has permitted him todo. The proof previ- 
ously noted showing the relations of appellee and the various 

companies at different periods of time, effectually disposes of 
any facts upon which the authorities cited could become even 
remotely applicable. All business relations and connections 
between appellee and the National Gramophone Corporation 
had terminated before suit. The last order for ggods was to be 
delivered directly to appellee, who had, moreover, a stock of 
gramopliones purchased from appellant which he was then 
marketing. Nowhere in the case exist allegations or proof that 
complainant at any time within the period covered by the con- 
troversies owned or controlled all the stock of the National 
Gramophone Company, 

Tirrp. Defendant admits and avoids and has the burden 
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sivelant ‘to the of proof. This will be diseussed upon a consideration of the 
a yelief’ ‘This pleadings and proofs. 
sis estopped by Fourtu. The relief prayed for may be made casily and 
right and can- finally effective. Specific goods in which appellee is interested 
essential to his are in appellant’s possession, and he asks that these be deliv- 
: ered. Besides this he asks an injunction restraining a breach of 
the contract by appellant, in selling goods to others. No such 
proceedings as appellant outlines are reqnired or prayed, and 
THK LAW the cases cited by the appellee justify the decrees made in this 
tad suit. 
| sad necessary, The argument that appellant can escape the effect of a 
‘ich the law of decree by terminating the contract is unsound. Why then has 
+ of facts, with it not terminated the contract and escaped ? 
1 wish to get The premise is untrue. Appellant cannot terminate the con- 
‘accepting the tract except fora breach, and the Court has found that no 
ods under the . breach has been committed and that the contract has not been 
| proceed with terminated and cannot be terminated by appellant as the case 
cation. With stands. aa 
‘as fora long | As to the contention that appellee can buy Zonophones in : * 
the market and therefore is entitled to no relief in equity, we 
‘ead is sound, apprehend that it will hardly be urged that appellee should be 
vind as a mat. constrained to purchase intringing machines in the market, 
‘is nowhere outside of the contract. Under the contract it is true that he 
vandoned his may supply himself with sume part of the goods which he may 
itrary, he is need. While appellee should be so engaged in performing the con- “f 
the business tract appellant, now urging theright on his part so to do, should : 
proof previ- , surely remain enjoined from violating the agreement and de- 
the various _ Stroying the value of appellee's contract and the profits of his ; 
disposes of business, through a destruction of his market by means of out- : i 
vecome even side and unauthorized sales of patented articics. Appcllee’s 
connections _ business inures to che benefit of appellant, which should remain 
Corporation hound by its agreement. 
ds was to be | The case of Iixpress Co. vs. Western N.C. R. R. Co., gg 
- astock of U. 5. 200, fails to-sustain the position taken by appellant, hold- 
» Sas then - ing as follows: 
1 proof that ‘The contract stipulates that after the first year it shall 
by the con- _ ‘eease upon payment of $20,000 and interest. This might be 
i¢ National | ~ ““made immediately upon rendition of the decree. The action 
of the Court would thus become a nullity." 
the burden. The sum mentioned was an absolute liability of the road, 
— Raymond R. Wile 
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so thatits payment involved no loss, hardship, forfeit or addi- a very different 
tional burden, and the road had, therefore, a right of absolute pendens no such; 
terminatton practically at will. paineelx a ae 
Moreover, the Court says: | eee 
“The appellant has no lien,” &c. ‘‘It is not a license, It for alleged br me 
‘Cis simply a contract,” &c. ‘A specific performance by the _ complainant rn 
‘receiver would be a form of satisfaction or payment which he ‘be invoked, — 
cannot be required to make.”’ 
The decision is manifestly correct, and the opinion sound. 
The Court saying, moreover,—here much in point. No abuse of 
‘The enforcement of contracts not relating to reality by a The questions 6 
‘decree for specific performance is not an unusual exercise of - proof. 
‘equity jurisdiction. Such cases are numerous in both Eng- Appeliantes 
‘lish and American jurisprudence. They proceed upon the eight sages on “se 
“ground that under the circumstances a judgment at law would at cea rT 
“not mect the demands of justice; that it would be less bene- Under the ea 
‘ficial than relief in equity; that the damages would not be an iRaciabean au 
“aceurate satisfaction; that their extent could not exactly be feel their ake ee 
“shown, or that the pursuit of the legal remedy would be Appellant oe 
‘attended otherwise with doubt and difheulty.” tion granted Ki 
Jutye Story, after an elaborate cxamination of the sub- in the arieereei : 
ject, thus lays down the general rule: ipellee wou es 
“The just conclusion in all such cases would seem to be fore has the burde 
“that courts of equity ought not to decline the jurisdiction for nena i. 
“a specific performance of contracts whenever the remedy at 17, 2 ‘ oe 
“Jaw is doubtful in its nature, extent, operation or adequacy.” Ms ASs 24), DHE Fel 
‘2 Story, Ig. Jur., sec. 728; see also Stuyvesant vs. Mavor 
‘of N. Y., t1 page, 414; Barr vs. Lapsley, 1 Wheat; 151; 
“ Storer vs. Ry. Co., 2 You. & C. (N. R.), 48; Wilson vs, Fur- Appellant's an 
nese Tt, I Con; Gedy GO ga 28" pellee's bill, 
| . a ’ All of the para 
In a case such as the one at bar defendant is not able arbi- _ ! | 1. The followi 
trarily tu declare a forfeiture and terminate its contract, but Paragraph I 
WUSt resort to a suit. rT IL. 
Goddard vs. Wilde, 17 Fed. Rep., 845. ' } A III. 
Burdell vs. Denig, 92 U. S., 716. ee, | 
More particularly will the defendant be precluded from de- . IV. 
claring and enforcing a forfeiture for breach pending a suit for x Vv. 
equitable relief under the contract. A forfeiture for breach is o oe 


not a cancellation under an option to terminate, being, indeed, 
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avery different right, and under the well known rules of Jis 


pendens no such aet will be tolerated after defendant is in court. 
Agaist a cancellation under an absolute right to terminate a 
complainant can urge nothing; against an attempted cancellation 
for alleged breach, forced by the very acts of defendant which 


complainant pleads in his bill, the judgment of the Court may 
be invoked. 


POINT THIRD, 


No abuse of discretion on the part of the Court is shown. 


The questions presented were those of fact upon conflicting 
proof. 


Appellant's lengthy oral argument on the facts, and seventy- 
eight pages on the facts in an eighty-eight page brief shed great 
light upon this proposition and leave nothing for appellee to add. 

Under the authorities cited in Point First the Court may at 
this point in appellee's brief pause, afhrm the orders below and 
feel their duty fully performed. 

Appellant asked the Court to vacate the preliminary injunc- 
tion granted by it upon the ground that the new matter set up 
in the answer by way of avoidance, discloses a reason why ap- 

‘pellee should not have injunctive relief, and the appellant there- 
fore has the burden of prootl, 

Appellant admits this situation in its brief (pp. 3, 15, 16, 
17, 23, 24), but reference to the pleadings is made nevertheless. 


FIRST. 


Appcliant’s answer admits every material allegation of ap- 
pellce’s bill, 
All of the paragraphs of the bill are analyzed in this table. 
1. The following paragraphs are expressly admitted : 
Paragraph I.—Incorporation of appellant. 
* I].—Acquisition of Patent Rights. 
I1I].—Interest of appellee prior to agreement in 
sult. 
TV.—Contract upon which bill is based. 
V.—Provisions of contract. 
V1.—Monopoly by appellant of goods affected. 
VIT.—Entry upon performance by appellee. (The 
qualification of this as to period after 


ee eee ee 
Oe 2 ee Ee ee ee 


— =e eas 
See a a, OE a a Se 


Raymond R. Wile 
Research Library 


Ae AT gi Set 
oe tna ae 





A TT ATE = 
Necteaa B 





BS re 


October 2d, 1899, is of no effect. Sec 
particulars, post, Sec. 4), 
VITT.—That appellee spent money in advertising, 
aud purchased large quanties of goods. 


| Paragraph XV 
Paragraph 


ie 
(The qualification that appellee did not i. 
personally, &c., is no answer. See Ex- ct D4 
ception rst. The qualification is im- 
material, and raises no isssue). 
X1I.—Reservation of record making to appellant. “a XxX 
4 : ; I 
* XI1.—Ivxpenditures of appellee for matrices and 
talent. (The conclusion of law averred “a XXII 
as to the rights of appellee under the 7 Xxn 
contract has no relevancy or force). 7 
os XITI].—Alleged limitation of right to make mat- 
rices, 64 
iy NVII.—Possession of matrices by appellant. (See XXVIII 


Sec. 2 post). 


Upon a motio. 
XVITI.—Ordering of records. 


ncither admitted ae 
of the motion, to b 


XNXI1II.—Demand for records. (See Secs. 2 and 3 
post). 

XNXV.—Demand of appellee for samples and pay- 
ment by him for same and matrices, 
(See See. 3 post), 

XXVI.—Demand of appellee for statement. (See 
Sec. 3 post). 


1 Beach on 

Foster's F 

3. The followin 

as indicated below, . 

fact, and a denial m, 

the fact, as is eviden 

solutely admitted els 

and without questio 
The answer as to 


Paragraph XVIII.— 


2. The appellant in its answer neither affirms or denies the 
truth of the allegations contained in the following paragraphs: 
Paragraph IX.—Payment for talent, matrices, &c. 

X.—Description of machines subject of suit. 
XVI.—Number of records purchased. (The aver- 

ment of the answer in explanation of 


id 


the allegation that, but for refusal of ap- i XIX.— 
pellant to supply, appellee would have * | 
purchased larger quantities, qualifies an XX.—] 
immaterial statement of the bill, one “ . 
merely inserted by way of inducement XXI.—I 
and anticipation of a defence). aes 
‘ XVII.—That matrices were made for appellee, paid XXIT.—I 


for by him, and are threatened to be 
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Paragraph XVIITI.—Refusal to deliver records. 
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used without his consent. 


supra, and 3 post). 
XIX.—Description of records ordered. 
3 post). 
XX.—Demand by appellee, failure of appellant 
to supply; consequences of failure. (See 
Sec. 3 post). , | 
XXIIT.—Appellee’s desire to supply demands. (See 
Secs. 1 supra and 3 post). . 
XXITI.—Appellee’s loss. (See Sec. 3 post). 
XXIV.—That records are ready for delivery, and 
satisfactory, and Complainant willing to 


receive and pay for same. 
XX VII.—Demand for arbitration. 


Upon a motion to dissolve an injunction, facts which are 


neither admitted nor denied by the answer are, for the purposes 
of the motion, to be taken as adinitted. 


1 Beach on Injunctions, Sec. 312. 


lYoster's Federal Proceedure, See. 148, and cases. 
4 


3. The following paragraphs of the complaint are qualified 
as indicated below, such qualification being an admission of the 
fact, and a denial merely of the conclusion of law, based upon 
the fact, as is evident from denials,. positive in form, of facts ab- 
solutely admitted elsewhere in the answer, and admitted frecly 


and without question in the affidavits and upon the argument: 
The answer as ta 


Paragraph XVIII.—Alleges that appellant has deferred filling 


dé 


XXI.—Denies alleged orders 


XXII.—Denies that appellee 


such orders for the reasons hereinbefore 
stated. (See Secs. 1 and 2 supra). 
XIX.—Denies that appellant has ever refused to 
supply said orders for records. 


AX.—Denies that appellant refused to fill orders 
for records. 


of appellee and re- 

(See Sec 4 post). 
is prevented from 
carrying out orders by refusals of appel- 
lant. (See Secs. 1 and 2 supra). 


fusals of appellant, 


paar Se 5 
ee =r 


(See Sees, 1, 


(See Sec. 


oer Ls 


Raymond R. Wile 
Research Library 


eke "eM eR APRN ER REM Vella a9 PRE ee 


=o) 


P Sen aph MNIT].—Dentes that loss, if any occurred, has been 
occasioned by refusal of appellant to 
supply goods. (See Sec. 2 supra). 

XXV.—Dentes refusal to furnish samples of new 
records, coupled with statement that ap- 
pellant is not required in law to furnish 
them. (See Sec. 1, ante). 

XX VI.—Denies refusal to furnish statement, coupled 
with allegation that appellant was not 
required in law to furnish same. (See 
Sec. 1, ante). 


ta 


4. The dental of appellee’s allegations of general perform- 
ance raises no issue; the allegations beingimmaterial to the bill,: . 
a statement of a conclusion of law, and capable of traverse only 
through allegations of express breaches duly set forth in the 
aAnSWET: 

For authorities see point Second, post. 


Therefore, the denials of allegations in the following para- 
graphs are of no effect: 


Paragraph VIT.—-Performance generally, by failing to admit 
performance after October 2d, 1899. 
XIV.—Performance by appellee, alleged generally. 
(This paragraph of the answer, more- 
over, is a negative pregnant, and 1s in 
nowise a goon denial, even in form). 
Byrd vs. Nunn, L. R., 7 Ch. D. 284; S, C. 
23, Moak’s Itug., 577; aff'g L..R., 5 Ch. 
D:, 787;:5.C. 22 Moak’s Ing., 457: 37 
L. T. Reép,,-N..o.,:90. 
Thorpe vs. Holdsworth, L. R., 3 Ch. Div., 
637. 
Tildsley vs. Harper, L. R., 7 Ch. Div., 
403. 
Dimon vs. Dunn, 15 N. Y., 498. 
Phoenix Ins. Co, vs. Trustees, &c., 7 Ky., 
| rs 670. 
King vs. Ray, rr Paige, N. Y¥., 435. 
James vs. McPhee,'g Colo., 487; S.C., 13 
Pac. Rep., 535: 
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OTL 
Leffingwell vs. Griffing, 31 Cal., 231. 
Castro vs. Wetmore, 16 Cal., 379. 
Harden vs. A, & N.R. R. Co., 4 Neb. 
521. 
Baker vs. Baily, 16 Barb., N. Y., 56. 
Paragraph XXI.—Performance by appellee alleged generally 


by way of inducement. (See Sec. 3 
supra). 


5. The denial of the following allegation does not contro- 
vert any material statement of the bill. Such allegation is 
made to meet an anticipated affirmative defense. It is not es- 


sential to appellee’s case, does not call for denial, and the at- 
tempted denial raises no issue. 


Paragraph XV.—Failure of appellant to deliver with reason- 
able speed in 1889, and consequent 
limiting of Complainant's purchases be- 
low the former maximum. Absolutely 
no right of Complainant is predicated 
upon this proposition. 


Appellant indeed acts upon this rule of pleading, and in its 
answer specifically sets up the breaches of contract upon which 
it relies, afimatively by way of avoidance. 


SICOND. 


Where performance is alleged generally, failure to comply 
with contract must be specifically pleaded and evidence of non 
performance is not admissible under a general denial of the alle- 
gation of performance. 

The allegation of performance is a mere conclusion of law 
and a general denial thereof does not raise an issue; if no other 
defense were pleaded plaintiff could enter judgment on the 
pleadings. 

‘ 


Adams vs, Adams, 21 Wall., 185 

Silby vs. Mut. L. Ins. Co., 67 Fed. Rep., 490. 
Blenthen vs. Blake., 44 Cal., 117. 

McGuire vs. Cal. Bridge Co., 52 Cal., 427. 
Piercy vs. Sabin, 16 Cal., 27. 
Kendail vs. Vallejo, 1 Cal., 371. ° 
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. future. 


THIRD. 


Appellant, therefore, has undertaken to vacate the injunc- 
tion exclusively by alleging and proving new matter by way of 


By a ae SE a ae ee ee oe 
# 
avoidance, 

Breaches of the contract mn suit, of which Complainant is 
alleged to be guilty, are new matter to be pleaded and proved 
by way of avoidance. 


Union Ins. Co. vs. Smith, 124 U. S., 405. 
Clark vs. White, 12 Pet. (U. 5.), 178. 
. FOURTH. nm 
Where defendant admits or does not deny the allegations of 
Complainant's bill, but sets up new matter by way of avoidance, 
the burden of proof lies with defendant to establish the facts al- 
leged. 
1. Upon such pleadings the injunction will not in any event 
be dissolved on motion, but continued until the hearing. 


The appellant 
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Hughes vs. Tinsley, 80 Va., 259. enlightment as to r 
Bisley vs. Wheeler (Colo.), 38 Pac., 603. l of the injunction of 


rights, trample ther 


Minturn, vs. Seymour, 4 Johns. Ch., 497. 
adequate relief by 


Clark vs. White, 12 Pet., 178. 

Clements vs. Moore, 6 Wall., 299. Appellant's all 

Union Ins. vs. Smith, 124 U.5., 405. the alleged breache 
‘alone it must rely. 
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The decision upon the present motion will be practically 
decisive of this case so far as appellee’s opportunity for adequate 
rclief is concerned. get 

Appellant states that it is being damaged to the extent of 
hundreds, or perhaps thousands of dollars per day by the in- 
junction. ‘This is equivalent to a statement that appellant is 
prepared to flood the market with goods, if the restraining hand 
of the Court should be for a day removed. 

Appellant has no plant or tangible property and is about to 
permit a forfeiture of its contract with the United States Gram- 
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ophone Company, thus sacrificing its only considerable asset; 
and its managers are evidently in a position to laugh at any 


judgment for damages which might be obtained even in the near 
future. 


The appellant has evidently long been preparing for an im- 
mediate, open and violent breach of the contract with appellee, 
and its active endeavors, as shown by its ‘‘ June Catalogue ’’ and 


other matter, long ante-date the month of June last past. 


Restrained by this Court from selling gramophones and 
gramophone goods, appellant turns to the evident subterfuge of 
incorporating the ‘‘ Consolidated Talking Machine Company of 
America,'’ the advertisements of which, set up and about to be 
issued, bear such marked resemblances, identities of copy and 
type, to those of the appellant gotten ready for the June trade, 
that acommon origin is manifest. Even the copyrighted cuts 
of appellant and the very wording of the circular appear in these 
advertisements of the new corporation. 


The attitude of the appellant apparently was, prior to its 
enlightment as to remedies and remedial rights, by the issuance 
of the injunction of this Court, that it would scorn appellee's 
rights, trample them under its feet and defy him to secure any 
adequate relief by way of damages. 


Appellant's allegations and proofs wholly fail to establish 
the alleged breaches of the contract by appellee, upon which 
alone it must rely. 


In the first place appellant is entitled to no consideration 
whatever of any of its alleged breaches of contract. 

Appellee has offered to arbitrate all disputed points. Arbi- 
tration by defendant is a condition precedent to the assertion 
of any rights which are in dispute under the contract (contract 
Sec. 27, p. 9, 33, 34: ‘then the party giving such notice may 
determine the arbitration; and resort may be had to legal pro- 
ceedings’’). While arbitration agreements may not be en- 
forced specifically or directly, rights which are, by agreement, 
only to be asserted after arbitration, may not be otherwise en- 
forced. The contract expressly stipulates that all disputes shall 
be settled by arbitration, and that no legal right shall be as- 
serted until arbitration shall have been attempted by the party 
claiming it in dispute with the other. 
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Therefore, when disputes arose and appellee demanded arbi- 
tration, the ssttlement of such disputes, so according to the pro- 
visions of the contract, became a condition precedent toany rightor 
notice of forteiture and likewise to any claim by appellant of 
failure to perform on the part of appellee, wherein a dispute or 
difference existed. 

1 Am. & Eng. Enc. of Law, 668, and cases cited. 
Low vs. Fisher, 27 Fed. Rep., 542. 

From the appellant’s answer we take the following specifi- 
cations of breaches. Under the authorities nothing outside of 
those so pleaded should receive consideration. : 

“The appellant charges that plaintiff? has broken th 
above covenants as follows: 

‘““(a) He has not from October 2, 1899, to the date of 
filing of this bill ordered gramophones and gramophone 
goods to the minimum value of ten thousand dollars at 
manufacturing cost during each and every calendar month.”’ 

From appellant's own affidavits it appears that appellee 
ordered five hundred (500) machines on November Ist, 1899 
(p. 274), and twenty-five hundred (2,500) machines on February 
20th, 1g0o (p. 271), one thousand machines April 20th, 1goo 
(p. 272). That some of these orders were for parts of the ma- 
chine not covered by the Berliner patents even, but were ready 
to be converted into a gramophone. 

Appellant's afhant Pettit states: 

‘ This deponent carefully examined the said model and 
found it to be of the same construction as the Talking Machine 
hereinbefore referred to, and manufactured by the Universal 
Talking Machine Company, styled the ‘ Zonophone,’ with the 
exception, however, that this model of motor and casing did not 
have attached thereto the swing arm, horn and sound box, but 
was so constructed that these parts could he readily ap- 
phed thereto in adapting it to become a gramophone.” 
(Affidavit 202, 203). Likewise the affidavit of Johnson read for 
appellant, shows the machine which appellee submitted and or- 
dered, to have been a gramophone. (P. 207.) All this is 
manifest throughout defendant's papers. (Pp. 275, 277, 278.) 

From appellee's affidavits it is perfectly apparent that the 


model submitted and ordered was properly selected and called 


for under the contract. 








ee ee ee ee ae ee 


4 

The contrict provic 
Shall conform to « Ste 
hereafter , = 
= ter approve, or 
Licensor": and (Sec. > 
the retail prices * + 
be adopted and fixed." 
Thus the licensee j 
prices. . 


Acting upon these p} 
submitted a model of a m 
(Pp. 63, 6s, 66, 67, 75, 76 

Defendant refused to 
Complainant to have the; 
plainant’s account When r 
(PP: 75, 76, 348, 349, 350, 

377) 380, 470, 481, 482, 4: 
mitted withont question. — 
Appellant justified its 
ist.—That what it eq! 
fringing concern, and was 
2d.—T hat the Machin 
and an allowed application 
dant (Defendant's AMday j 
respond: ice, pp. 8 and 17). 
; 34.—That the order w: 
tions, ed 

4th.— That appellee di, 

Upon neither fround, 
thorized under the contract 

ist.—The first model . 

(p. 63). 

The spring motor after: 
no single feature of the prai 
patents of appellant ( 

500), ; 

The motor when equipp 

4 gramophone and nothing e 
lee submitted the modcl mo 
buy gramophones and all gr 


Raymond R. Wile 
Research Library 


nded arbi- 
o the pro- 
| ny rightor 
pellant of 
dispute or 


ited. 


outside of 


roken the 


he date of 
amophone 
dollars at 
month.” 
at appellee 

ist, 1899 
il February 
20th, 1qoo 
of the ma- 
were ready 


-_— 


model and 
ng Machine 
» Universal 
e,’ with the 
sing did not 
id box, Dut 
readily &p- 
mophone.”’ 
ison read for 


itted and or- — 


A’, this is 
277; 278.) 
rent that the 


1 and called 


aa 








=m 
& wet feed ake ..) 
= 0 : 2S = ee qe et if 
mag arya 7 - 2 


A 


The contract provides (See. 2, p. 26) that the gramophone 
shall conform to “Such other samples as the Licensee may 
hereafter approve, or may himself make and give to the 
Licensor "’; and (Sec. 21, p. 32) ‘‘ The Licensee shall propose 
the retail prices * * * and the prices proposed by hiin shall 
be adopted and fixed.” 


Thus the licensee is given absolute control of styles and 
prices. 


Acting upon these plain provisions of his contract, appellee 
submitted a model of a machine and later one of a spring motor 
(pp. 63, 65, 66, 67, 75, 76, 310, 318). 

Defendant refused to manufacture such motors, ur to permit 
Complainant to have them made, or to rezeive them on Com- 
plainant’s account when made and actually shipped to defendant 
(pp. 75, 76, 348, 349, 359, 351, 352, 353, 354. 356, 358, 360, 361, 
377, 380, 470, 481, 482, 497, 514. 515). All th se facts are ad- 
mitted without question. 

Appellant justified its refusals upon two prounds : 


ist.—That what it called the zonophone was made by an in- 
fringing concern, and was an infringment; and 

2d.—That the machine submitted was subject to a patent 
and an allowed application for a patent not controled by defen- 
dant (Defendant's Affidavi’s, pp. 25, 133 and 65; Printed Cor- 
respond: ice, pp. 8 and 17). Upon this hearing it adds: 

3d.—That the order was accompanied by impossibly condi- 
tions, e 1d 

4th.—That appellee did not furnish working drawings. 


Upon neither ground, stated origina'ly, was a refusal au- 
thorized under the contract, 


tst.—The first model submitted was a complete machine 
(p. 63). 

The spring motor afterward submitted as a model embraced 
no single feature of the gramophone covered by any one of the 
patents of appellant (pp. 65, 66, 67, 272, 273, 323, 326, 498, 499, 
500). 

The motor when equipped by appellant would have become 
a gramophone and nothing else, and the very reason why appel- 
lee submitted the modcl motor wes because of his contract to 
buy gramophones and all gramophone goods from it, and pay 
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royalty upon all. Just because of his contract, all his supplies 
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that of Parker-Smith No. 2 makes particularly lucid this fact in 
connection with the affidavit of defendant's patent expert, Pettit 
(pp. 201, 202, 203, 204). 

And now as to the claim that the Universal Talking Ma- 
chine Company was an infringing concern. This charge is sup- 
ported only by the affidavit of Parvin that he had in his 
possession two Zonophones. These were said to have been 
bought in New York from F. M. Prescott, export agent. No 
evidence is adduced and the allegation is denied. 

The statement that the Universal Talking Machine Com- 
pany had been manufacturing the infringing Zonophone prior 
to November rst, 1899, is shown by complainant’s affidavits to 
be utterly untenable (affidavits Valiquet, Parker-Smith, Pres- 
cott, Delano and Bogart). No evidence exists, moreover, that 
Parvin procured any machinesin New York, or saving the 
merest hearsay, that they were procured there for him, He 
may have obtained them in London or in Montreal, and trans- 
{erred them to lis so-called fire-proof. Previous alleged proof 
that he bought gramophones of Mr. Prescott ainounts to noth- 
ing. No statement is made as to where or when; it cannot be 
supposed that the sale and purchase were personal between 
these men. Prescott denies it and evidently nothing more fs 
intended than the recital of hearsay as fact. The Universal 
Talking Machine Company did not manufacture machines in- 
fringing the claims of appellant, even according to its con- 
tentions, until the fourth period indicated. 


The evidence is overwhelining that the Universal Talking 
Machine Company as its first business of importance manufac- 
tured nickel-in-the-slot devices designed to employ the gramo- 
phone and later went into the foreign trade to sell motors out- 
side the territory in which either complainant or defendant was 
interested, (pp. 145, 162,. 200, 220, 221, 222, 233, 226, 227, 229, 
230, 326, 327, 387, 388, 389, 392, 393, 394, 395); that in so do- 
ing it furnished a demand for records which was beneficial to 
both parties to this suit, and that the word ‘‘ Zonophone "’ was 
adopted by its foreign representative to avoid confusion abroad; 
that a few of the thousands of gramophones shipped abroad had 


_ their names changed, and that after leaving this country (p. 


394); that later, spring motors were made by the Universal 
Talking Machine Company to be shipped abroad, not as com- 
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plete machines, but merely as parts of machines not covered by 
the Berliner patents and which as to them, anyone could make, 
and which were used in the construction of a machine sold 


abroad. How was defendant injured and how were his patents 


infringed ? | 

Besides, had the Universal Talking Machine Company en-' — 
gaped in infringenients of appellant’s patents its remedy was 
against that company and not through a breach of its contract 
with appellee. 

2d. Upon the second ground appellant is not entitled to 
relv, as it was nowhere alleged in the answer that the model 
subnutted was covered by a patent, and conld not be manufac- 
tured by the defendant. Defendant in its correspondence did 
not raise this question, but asked for copies of the patents held 
by the Untversal Talking Machine Company in order to de- 
termine ‘under what patents the Universal Talking Machine 
Contpany claimed the right to manufacture the machine '’ (pp. 
320. 321, 322, 324, 326, 330, 335). “The patents in question in 
this revard had no bearing upon the right of the Universal Com- 
pany to make the machine, but solely as to their right to pre- 
vent others from so doing. Defendant’s question was addressed 
nbt to its right to make the machine designed by the Universal 
Company, but to its chance to attack the Universal Company on 
the outside and shut it up. 

But even if honestly made and properly stated, the objec- 
tion is incapable of being sustained. A sufficient lcense to 
manufacture went to the Berlmer Company from the Universal 
Talking Machine Company under its sole patent, and no excuse 
existed for refusal (pp. 320, 321, 322, 496, 497, 498, 499, 500). 

Besides all these considerations the defendant absolved com- 
plainant from all attention to matters of detail, by its open and 
bold declaration that under no circumstances whatever would it 
make or allow to be made machines after the model submitted (pp. 
352, 353, 354, 348). The after thoughts of appellants now set 
forth as its reasons are no more meritorious. 

3d. The orders are in writing and contain no impossible 
conditions, and complainant's affidavits completely dispose of 
defendant's allegations that such exists. No such facts are 


pleaded by appellant. 
jth. ‘he objection to appellee’s order for machines that no 
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plan or working drawings were furnished should have been taken 
at the time. It then might have obviated. The refusal having 
been absolute and unconditional, all such matters of objection 
to form raised now for the first time come too late (pp. 65, 66, 67, 
352,353). In submitting new designs upon previous oceasions, 


foo, appellee had invariably a model and the same had been ac- 
cepted as better than drawings. 


The ‘‘zonophone"’ would h 
in fact as well as in name when 
marked with its patents as its 
forth. 
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It will be noted that the appellant's whole position in this 
action is based upon an assumption that the appellee, immediate- 
ly upon the execution of the contract of October roth, r8y6, he- 
gan to devise means to evade the same, and conspired with the 
National Gramophone Company, which he organized, with the 
National Gramophone Corporation, which succeeded that com- 
pany, and with the Universal Talking Machine Company, 
was formed by his friends, and plotted to evade the 
of the contract and his obli 
wholly controlled all of said c 
moting such conspiracy. 
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pellant asks the Court to presume conspiracy and frand and view 
every act in the hight of such presumption. 

Statements regarding various acts performed by appellant 
and by the several companies mentioned, are jumbied together 
in appellant’s argument with utter disregard for the sequence of 
time and without reference to any rule or reason which fixes 
upon complainant responsibility for the acts in question. To 
obviate somewhat the confusion so created the division of time 
into periods was outlined at the begining of this brief. 

Appellant, in the briefs presented by its counsel, makes 
many assumptions of fact from which it seeks to substantiate 
the truth of various propositions, and it is deemed that many 
such assumptions and arguments may most appropriately be 
discussed at the present point in this memorandum. 

Appellant argues that because appellee states that all of the 
advertising of the gramophone and gramophone poods within 
the United States had appeared through his efforts, that con- 
sequently said complainant makes himself responsible, by his 
own admission, for the appearance of advertisements of the 
““Vocophone’’ and “ Zonophone"’ as the ‘Improved Gramo- 
phone,’’ which it alleges in its argument submitted, '' Began 
December rgth, 1897, and ran through the years 1898 and 1899 
and up to the filing of this bill.” . 


This 1s a fair sample of appellant's logic and facts. In the 


first place appellee’s statement that he caused the advertising of 
the gramophones and gramophone goods, furnishes not ‘the 
slightest justification for a charge that he admits advertising 
anythimg else. He surely does not admit, either intentionally 
or inadvertently, that he advertised or caused to be advertised, 
at any time or in any way, the Zonophone, and appellee's af_- 
davits expressly and fully set forth the facts in these respects, 
The ‘‘ Improved Gramophone (‘‘ Vocophone’’) and the ‘‘Im- 
proved Gramophone (‘' Zonophone’’) were advertised only a 
few weeks each and then the names dropped for years by every- 
body. It is clearly shown that not the slightest connection ex- 
ists between the ‘‘ Improved Gramophone’’ (‘' Zonophone’’) 
advertised by appellee in 1898, the regular gramophone made 
by the appellant, and the machine brought out in hostility to the 
interests of both appellant and appellee in 1g00 by the National 
Gramophone Corporation, 
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In regard to this attempt to foist an admission upon appcel- 
lee that he conducted, or thattanybody else conducted advert is- 
ing under the name Zonopkone through the period stated, it is 
only uccessary to point to the preceding analysis of periods 
and to the affidavits to show the utter insincerity and folly of 
the argument, To claim that appellee is responsible for adver- 
tising conducted at the time of the bringing of this action, 
when the National Gramophone Corporation had gone its own 
way to the destruction of appellee's business with it, could be 
only the refuge of a litigant driven to desperate extremes. 

In regard to the omission of the word ‘'‘ Berliner,’’ not only 
the appellee, but also appellant concurred in omitting that word 
from its manufactures and names. Not only so, but the agrec- 
ment of November roth, 1896, as to advertising (Section 12, 
page 29) providing that the appellee shall advertise Berliner 
Gramophones and Berliner Gramophone goods, expired with the 
completion of the period specified in said section, namely, 
March rgth, r897. Moreover, the agreement to advertise Ber- 
liner Gramophones and Berliner Gramophone goods can have 
no other or different meaning than that the appellee shall ad- 
vertise such goods as shall be made under the Berliner patents 
and processes, and pay the Berliner royalties, No requirement 
for the use of the Berliner name in such advertising, could be 
read into the contract so long as the thing specified, namely, 
that which is the Berliner Gramophone, should be adver- 
tised. The broadest possible construction to which the clause 

could lend itself, would be that complainant should not adver- 
tise such goods as Seaman Gramophones, or by any other hos- 
tile designation. 

Comment is made upon the statement of counsel that ap- . 
pellee did advertising toa large extent in the performance of his 
contract, and from that the conclusion is drawn that the con- 
struction above given limiting the specific agreement ta adver- 
tise to the time prior to March 15th, 1897, is untenable. This 
again is a conspicuous non Ssequiter, as the advertising in per- 
formance of his contract after the expiration of the period in 

question, is clearly in discharge of his general contract obliga: 
tion, always recognized by appellee and fulfilled by him, 
namely, to promote the gramophone business in the United 
States. 
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without significance as in any way bearing upon the conduct, 
actions or rights of appellant, and the inference sought to = 
drawn in paragraph eighteen of the brief, that appellee must 
have known of the consent decree, 1s wide of the truth, for the 
reason that the facts adduced to indicate knowledge, would show 
controlling reasons why appellee should not be informed by those 
conducting negotiations, as to what was going on. 

From all these things no inference of bad faith may in any- 
way be drawn, and it 1s fair to state that, isappelant nad asa 
to avoid turning the National Gramophone Corporation and : 1e 
Universal Talking Machine Company into active compelitors; : 
should have continued to deliver under the contract ~ aes 
to appellee and to the trade gramophones and gramop a“ “ 5; 
so that those engaged in the business should not tave ee 
foreed to supply themselves elsewhere, wholly cutting ee ee 
appellee as well as from appellant. Had appellant desire 
avoid trouble it should have performed its contract. 


“(e,) Plaintill has not advertised paminphane ala 
goods prominently and freely as CEINer gramop er 
and ‘Berliner’ gramophone goods.’ On the va 
has systematically suppressed the name Bertier a “ 
advertisements, and in those of the National ae fe 
Corporation which he controls, and In said paves rece 
he has also in many cases substituted the word omcigin | 
or the word ‘vocaphone’ for the word ‘gramophone.’ "’ 


The allegation of breach above set forth has been already 
suMiciently answered in the preceding 4 mein but ag 3 
be noted that the advertisements ‘ Improved esa a 
Zonophone,’’ and the words “Improved peer renee 
phone '’ are shown by appcilee's affidavits to have peers * 
only temporarily, so far as appellee might by any possibt | ine 
held chargeable with their appearance, and that any complain 


by appellant has been many years since, covered and cured, ap- 


pellant thereafter receiving from the plaintiff thousands of dol- 
ils ‘ 
lars under the contract. 

(d.) Plaintifl’ secretly and without the knowledge of 
the defendant, carly in the year IS98, ma nufactuired gram- 
ophone records. Defendant had no information of this 
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breach of contract on the part of plaintiff until shortly 
before the filing of the bill in this action."’ 


This allegation is absolutely and completely contradicted by 
complainant, affant LaDow and others, and needs no discussion 
here further than to say that complainant, knew nothing about 


the transactions in question. 


“(e.) Plaintiff! has caused marks and labels placed hy 
defendant upon its gramophone goods to be detached and 
defaced. In the spring of 1898 plaintiff instructed C. G. 
Child, at that time an employee of the National Gramo. 
phone Corporation, that he should not be too particular 
about the patent stamp bearing the name E. Berliner 


Gramophone, 


with 


dates of patent, stating that he, 


plaintiff, did not care how much that was blurred or 
obliterated.”" 


This allegation likewise is expressly dented and 1s support- 


ed by no creditable evidence. 


It is apparent from the affidavits 


of the several independent witnesses setting forth that the marks 
have always been plain and that the charge made in the affidavit 


of Child is untrue (Affts. Seaman, Belle Greenbaum, Lulu 
Schad, Madeline Brown, George If, Truell). 


“(f) On December Sth defendant formally demanded 
that the plaintiff exhibit his books of account in order to 
enable defendaut to determine whether plaintiff had com- 
plied with the contract of October 10th, 1896, relating to 
Plaintill, however, refused to comply with de- 
fendant's request, and has never at any time exhibited to 
defendant the proper books of account which would enable 


advertising. 


the defendant to ascertain the information upon which the 
question in dispute lad arisen," 


This specification of breach ts utterly futile as all ground of 
complaint was removed by the action of appellee, if any cause 


of complaint ever existed. 


| 


w test | 


Appellee sent over his books to de- 
fendant and afterward asked to arbitrate whether he had not 
done all which he was called upon to do under the contract. 
Thereupon the defendant dropped the whole matter, refused to 


arbitrate and went on with the contract, abandoning the contro- 
versy on that point. 
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Appellee was not the ‘selling agent’’ of the appellant by 
any nicans. 

Hie was an independent purchaser entitled to the sole disposi- 
tion of the product of appellant, and authorized to dictate 
terms as to styles and prices. This is not an agency. More- 
over, the right to exclusive purchase, by the terms of the con- 
tract survives to the executors and administrators of complain- 
ant (Contract, Sec. 28, p. g) and of necessity would in their 
hands be assignable as an asset of his estate. Executors and 
administrators cannot conduct business and must realize upon 


assets similar to the contract in suit, by sale; and under such - 


circumstances it is impossible to say, with truth, that an agency 
arose, for an agency by the very force of its creation, terminates 
with the death of the agent and is not assignable. 

Neither was appellee a licensee of appellant. 

The whole scheme of the contract contemplates that the 
title in the goods shall pass to and through the appellant, and 
not that the complainant shall be the sole channel through 
which the same shall pass in law from the manufacturer on the 
way to the consumer. As appellee can manufacture only for 
delivery to appellant, he 1s not a licensee. 

Itis argued that an injunction will not lie for the reason 
that appellec is a lincensee, that the licensee is no longer mak- 
ing the goods and that thereby the license is revoked. Such 
contention under the contract in the present case hardly requires 
consideration. The law ts inapplicable, and the fact alleged is 
denied and proved untrue. ; 

To be sure the appellant, by its counsel, in the year 1898, 
at about the time it was covertly securing the affidavit of Eldred, 
got from appellee, for use in the case wherein it was sued by the 
American Graphophone Company, an affidavit setting forth that 
he bought gramophones and turned them over to the National 
Gramophone Corporation, This afhdavit, however, consider- 
ing the circumstances of its production, is entitled to no parti- 
cular weight, and if given full authority, would not establish the 
proposition contended for by appellant. 

Appellant turned goods over to whomever would take them 
and was authorized so to do. He was engaged in a general 
business with the gramophone and was by the terms of his con- 


tract authorized to 
best judgment. 
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tract authorized to conduct that business according to his own 
best judgment. 

All of the affidavits in the case clearly show that appellant 
sold goods to the National Gramophone Corporation; even ap- 
pellant’s papers contain these indications. 

Appellee has always advertised goods not only through the 
National Gramophone Corporation, but for it and for others, and 
appellant’s own afhdavits show that within a few months appel- 
lee has been advertising for a Philadelphia dealer gramophones 
and gramophone goods, said dealer making an affidavit showing 
not only a present advertising but that similar advertising had 
been done all along. It is evident that appellee has been dili- 
gent and that the advertising has been far-reaching (pp. 239, 
240). 

At no time under consideration in the present case, has 
complainant owned all of the stock of either the National Gram- 
ophone Company or the National Gramophone Corporation, and 
consequently neither the law nor the citations under the point 
apply. Indeed, during the year last past, complainant, even 
taken together with his wife, has been but a minority holder of 
the stock of the National Gramophone Corporation. That cor- 
poration has always had an independent board of directors indi- 
vidually interested in its business. (Pp. 478, 479). 

Appellant's affidavits and actions are in many other respects 
open to severe censure. It attempted to impose upon the Conrt 
and counsel, a sham notice of cancellation of contract sprung at 
the argument and set up in its affidavits, when as a matter of 
fact its managers and the maker of the affidavit, were at the 
same time engaged ina consolidation with the corporation 
alleged to have given the notice of cancellation, and when, as 
appears by the contract with the United States Gramophone 
Company made a part of the bill, no right of cancellation what- 
ever existed, save for the default of the appellant itself in fail- 
ing to pay royalties due to the United States Company. Such 
evidence and argument do not deserve encouragement. 

Appellant further attacked the bill as falsifying the statement 
which it set out in regard to orders for records. This charge 
is shown clearly without foundation in that the schedule of re- 
cords ordered is notoriously, and on its face, put in simply as 
the basis for the injunctive relief sought from the Court. It 
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described the goods which were to be ordered delivered to com- 
plainant, and to give such description and state how many orders 
are unfilled is its sole purpose. 

Upon the proofs complainant 1s showri to have performed 
and defendant to have refused to perform the contract in suit. 

FIRST. 

From the defendant’s own answer and affidavits it conclu- 
sively appears that complainant performed and defendant accept- 
ed of his performance, fully recognizing and continuing the con- 
tract as late as May, rgoo. 

Appellant admits that it has deferred filling orders given 
by appellee, and that it has used matrices, paid for by appellee, 
for its own purposes (Answer, sections 14, 15, 16 and 20, pp. 
93, 94). | 

Appellant admits by its answer that its afant William 
Barry Owen, joined in the formation of the National Granto- 


phoue Company, and oceupied a confidential relation toward ap- . 


pellee (p. 102). 

Also that it threatened appellee with some undisclosed ter- 
ror, to ‘‘Iixeceed in severity anything he had anticipated,’’ in 
ease he should not withdraw the present suit now before this 
Court. (2. 135). 

The appellant likewise in its answer discloses that at the 
time of the dissolution of the National Gramophone Company, 
Frank Seaman, the appellee, was not one of the directors of said 
company, and also that upon the incorporation of the National 
Gramophone Corporation said Frank Seaman was not one of its 
incorporators or directors (pp. 111, £19). 


SECOND. 

Beside these admissions by appellant in its answer, almost 
all of the facts essential to a decision for appellee are admitted 
in its affidavits. 

ist. That the complete machine made by the Universal 
Talking Machine Company and submitted to the defendant 
differs from the gramophone only in slight modifications of con- 
structions. (Pp. 142, 202, 203, 204, 207). 


ad. ‘That the motor subsequently submitted and made the 
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basis for orders did not contain the patented parts necessary to 
make it intoa gramophone, but was submitted separately, togeth- 
er with tender of a separate and distinct bid for the parts neces- 
sary to convert it into a gramophone, which separate parts 
might be accepted or declined by defendant. (Pp. 271, 272). 


3d. That the appellant stated that it would under no cir- 
cumstances manufacture, or allow appellee to manufacture and 
deliver to it, or receive such machines so admitted by it to be 
gramophones. (Pp. 162, 171, 172, 204, 274). 


ath. This refusal was absolute and unqualified, and no 


matters of detail, or form, which appellee could have changed, 
would in anywise have influenced the decision of appellant. 
The attempt now to raise such questions of form is futile. 

5th. Appellant admits holding up the orders of appellee 
for records, even while purporting to continue its relations with 
him under the contract. 

Its statements go to the extent of admitting a refusal to de- 
liver. (Pp. 147, 148, 149, 111, E19). 


6th. ‘The appellant admits that it never gave its approval to 
the organization of the Nationai Gramophone Company; that it 
refused to allow Seaman's contract to be transferred to said com- 
pany.’ The contract was not transferred, no subrogation or 
agency was in fact ever accomplished or established, and ap- 
pellant should not now be allowed to change its position and ar- 
gue that the company was Seaman's agent after the time of its 
said refusal to recognize the same. (P. 13g). 


7th. Appellee gave an order for twenty-five hundred John- 
son machines with the reasonable stipulation that seventy-five 
niachines a day should be delivered to him. This stipulation 
was made in view of appellant’s previous failures, and though 
Johnson, the manufacturer, was willing to agree to such delivery, 
appellant refused so to do, giving reasons, one being that appel- 
lee had no right under his contract to require an agreement to 
such dilivery (pp. 170, 171, 172,173). This refusal was not 
justified under the contract as appellee was entitled to the guar- 
antee which Johnson was ready to make, 


Sth. Appellee stated to appellant that he had no control 
over the actions of the Universal Talking Machine Company 
and those of the National Gramophone Corporation, (P. 172). 


pemaipagt Let 
Pomerat i 


Raymond R. Wile 
Research Library 





 ( 


Ae, > ae 


gth. That the United States Gramophone Company and the 
Rerliner Gramophone Company, through contracts with it, exclu- 
sively controlled the gramophone business in the United States. 


(Pp. 193, 197). 

roth. That the machines sold by F. M. Prescott were sold 
for export, and that the catalogue containing the word ‘* Zono- 
phone '' sought to be attributed to the National Gramophone 
Corporation and complainant, was in fact, the catalogue of said 
Prescott. (Pp. 61, 259). 

11th. That William Barry Owen, afhant for defendant, was 
in 1896 the manager of the National Gramophone Company. 
(P. 205). | 

12th. And that said afhant, Owen, is now managing di- 
rector of the Gramophone Company, Limited, of London. (P. 
232). 

3th. “That appellant controlled the business of Iildredge 
R. Johnson, and allowed deliveries to he made in London by 
him. (Pp. 530, 531, 532). 

iyth. That the retainers of counsel on behalf of the defen- 
dants in the suit of the American Gramophone Company 
against complainant and the National Gramophone Company 
were separate, distinct and independent.  (P. 255). 


THIRD. 


Aside from the above admissions it is noted that some of ap- 
pellant’s statements are discredited by its own admissions. 


Affiant Newcomb is discredited in his statement that he 
brought an action against Seaman and the National oll sian 8 
Company; by his own release which shows that complainant was 
not a party to any controversy with Newcomb. (P. 250). 


Affiant Parvin, who states that the National Gramophone 
Corporation put outa catalogue containing the word ‘* Zono- 
phone,’ is contradicted by appellant's affiant Biernbaum 
(p. 200), who shows the catalogue in question to have been put 
out by Prescott. Other similar contradictions occur. 


Appcllee in his affidavits establishes by an overwhelming 
array of proof the good faith of his position, and controverts all 
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charges inade by the appellant, at the same timc showing de- 
fendant’s wilftl breach of its contract with him. 
FIRST. 

The afhdavits of appellee himself set forth in addition to 
the facts stated in the verified bill of complaint. 

That appellee is, and at all times has been, and still is en- 
gaged in pushing the sale of gramophones and gramophone 
goods. : 

That appellant has refused to deliver to him certain rec- 
ords and likewise has refused properly, reasonably and expedi- 
tiously to fill his orders for gramophone motors upon the John- 
son model, and has absolutely and unqualifiedly refused to 
allow him to make or submit any other or different model, de- 
clining to deliver the Johnson machines in reasonable quanti- 
ties and prohibiting complainant absolutely from submitting 
any others. 

Miso that the correspondence set forth in the bill and in 
the allidavits upon rebuttal has taken place as stated. ‘This al- 
leration being corroborated by the affidavit of Frances Crouch. 

SECOND. 

In answer to the appellant's charges of breach the appellee 
shows: | 

That he performed lis said contract as,to advertising, 
spending upwards of ten thousand dollars within the time speci- 
fied. ‘That he has for many months experienced trouble in get- 
ting goods made by Eldredge R. Johnson, who was engaged at 
various times under authority of appellant in supplying orders 
for goods to be shipped to London, while the business of ap- 
pellee was suffering for goods to supply his trade, and that by 
reason of such unfair treatment appellee was forced to cancel 
one order because appellant would not agree to deliver to him 
at least seventy-five machines per day. 

That appellee duly and properly submitted samples of new 
machines which he desired to have made under the terms of his 


‘contract, but that appellant peremptorily and arbitrarily refused 


to make the same or allow the same to be made, and attempted 
to claima.breach of contract on the part of complainant by 
reason of his failure to order machines which he did not want 
while it refused to fill his order for those desired. 
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That the appcHant at all times knew of the incorporation 
of the National Gramophone Company, and that the same was 
in fact a corporation. 

That appellee began selling his stock in the National Gram- 
ophone Company very soon after its organization, and was not 
the sole owner of such stock subsequently to the early part of 
the year 1897, either nominally or actually. 

That the National Gramophone Corpération was organized 
ptursuant to a resolution of the Board of: Directors of the Na- 
tional Gramophone Company, and not by complainant. 

That the orders given by appellee for the manufacture of 
the Universal Talking Machine Coinpany model of motor, were 
accompanied by no conditions or limitations whatever, but were 
such that the same could be accepted by the appellant had it 
been willing so to do. 

That appellee never directed the word ‘' gramophone ’”’ to 
be kept in the background or had anything to do with obliter- 
ating the same in any way, 

That appellee never, directly or indirectly, placed any ad- 
vertisements as set forth in the afhdavit of Lytle, advertising 
the Zonophone in McClure’s or any other of the magazines 
specified, 

That appellee was never sued by William Newcomb in any 
way whatsoever. 

That appellee took no part whatever in the settlement of 
the suit brought by the American Graphophone Company and 
knew nothing whatever in regard to such settlement. 

That appellee has been at all times actively engaged in scell- 
ing of gramophones and gramophone goods, and has no contract 
relative to such business with any parties whatever, 

‘hat early in 1898 appellant absolutely prohibited appellee 
from having made any more models. 

That appellee had ordered up to the time of the bringing of 
this action, his full monthly minimum, guaranteed under his 
contract, and has paid for all goods delivered to him. 

‘That appellee has not sold Zonophones directly or indi- 
rectly, or had anything to do therewith. 

That appellee never had a quarrel with Sousa or his man- 
aper. 

That appellee submitted the first model of spring motor 
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machine made by éne Montross and which was adopted by ap- 
pellant and manufactured. That appellant charged and secured 
to be charged to appellee sums for records in excess of what the 
same properly would have cost, refusing to allow the manufac- 
turer to reduce prices for the benefit of appellee. 

That appellant prior to June, 1g00, printed and had ready 
for distribution a ‘' June Catalogue’’ of records, and that such 
printing was clearly in contemplation of a breach of contract 
with appellee, all catalogues prior thereto having been put out 
by appellee or purchasers from him. 

That the record set forth on the cover of said catalogue 
was made from a production by the band of John Philip Sousa, 
and that its number indicates thesame to have been made about 
July, 1899; that the said record must of necessity have been 
made prior to May, 1goo. 

That such record was never furnished to appellee, but was 
held back by appellant in disregard of appellee’s rights. 

That the records recently furnished to appellee were of in- 
ferior quality and workmanship, and not the best which appel- 
lant could produce. 


THIRD. 


A breach of contract is shown to have been long conteim- 
plated by appellant. 

John If. Judge and George F. Burt show the threatened 
breach. 

These allidavits in the moving papers are reinforced by the 
affidavit of S. 5. B. Campbell, and appellee’s charges are shown 
conclusively established by the original papers attached as ex- 
hibits to his last affidavit, and by the affidavit of Samuel Ford. 

FOURTH, 

The affidavits of Orville D. LaDow sect forth his familiarity 
of the business of the National Gramophone Corporation and 
show : 

That the appellee does not own a controlling interest in 
the stock of said corporation, and that the same is owned by up- 
wards of one hundred individuals, That such deponent has 
been an officer and director of, the Universal Talking Machine 
Company since its organization, and was solely responsible for 
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its incorporation and the business which it carried on. That 
said Company proceeded to experiment with nickel-in-the-slot 
devices to the knowledge and with the consent of defendant. 
That thereafter it entered into the manufacture of machinery 
not covered by the Berliner Patents, which machinery was 
shipped abroad for use outside the territory affected by the con- 
tract in suit, and that in making such shipment a name differ- 
erent from the word ‘‘ Gramophone’’ was adopted in order to 
avoid confusion and all semblance of interference of defendant’s 
rights or interests or those of any other person. 

That subsequently, at the request of appellee, a model ma- 
chine was submitted by said.company to him, and together with 
him to appellant, for the purpose of having the same made by 
appellant, or, in case the Universal Talking Machine Company 
should be able to furnish better figures therefor, to be made by 
it: and that such machines, had they been accepted and manu- 
factured by or for appellant, receiving its marks and labels, would 


‘have been Gramophones. 


That when appellee became unable to supply the National 
Gramophone Corporation with goods, the said Corporation, after 
due notice to him, supplied itself with goods elsewhere, and in 
such action appellee was neither consulted nor considered, nor 
were his individual interests taken in anywise into account. 

That the National Gramophone Corporation never issued 
the catalogue containing an illustration and the word ‘ Zono- 
phone,’ as stated in Parvin's afidavit, but that the same was Is- 
sued solely and exclusively by F. M. Prescott, export merchant. 

That records were, at the instance and with the consent of 
the appellant, on various occasions sold to different persons for 
use upon other machines different from those manufactured by 
or for it, or sold by or to complainant, or the National Gramo- 
phone Corporation; and that such contracts and sales were ap- 


proved in all respects by appellant, the president of which ex-, 


pressed himself as highly pleased with such accessions of its 
bnsiuess. 

Such affidavit also fully corroborates the affidavit of appel- 
lee in regard to transactions between himself and appellant, as 
particularly set forth therein. 

It shows further that the suit of the American Gramophone 
Company against the National Gramophone Company was com- 
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promised pursuaant to a vote cf the Board of Directors, solely in 
its own interest, and without reference to appellee in any way. 

That appellee in no wise refused to exkibit his books to de- 
fendant, and thatsaid affiant, having been present at the inter- 
view, fully corroborates appellee’s statement regarding the 
same. 

The appellee's affidavit is true to the knowledge of said 
afhant as to the safe of the National Gramophone Corporation, 
the marking upon records, and of the so-called ‘Yonkers Agrec- 
ment,’’ embraced appellee's personal interest, which was, there- 
fore, a matter for his consideration; as well as appellee’s contra- 
diction of the affiant Child. Also, that appellee’s affidavit is 
true wherein he denies having any knowledge as to the making 
of a specimen matrix. 

That Frank J. Dunham, President of the National Gramo- 
phone Corporation, is travelling in the State of California, and 
eaunot make an affidavit. 

In his second afiidavit said affiant, in addition to the above 


.matters, distinctly avers that the National Gramophone Corpor- 


rition never sold, dealt in, or had anything to do with the ma- 
chine known as the Zonophone, or any goods manufactured, or 
in any way produced by the Universal Talking Machine Com- 
pany, until after the passage of its resolution April 2d, 1900, 
upon appellee's inability to supply goods. 

That no oral conditions whatever were made in connection 
with the appellee’s submission of the. motor manufactured by 
the Universal Talking Machine Company to the Berliner Gram- 
ophone Company. | 

That the nickel-in-the-slot machine and Gramophone were 
sold jointly by appellant’s afhant Newcomb, as they constituted 
one machine. . 

That Waldo G. Morse was the only counsel employed by 
the National Gramophone Company in its suit with the Ameri- 


can Graphophone Company. 


That appellant's afhant, Child, states what is untrue in re- 
gard to the alleged statement of appellee said to have been made 
in afhant’s presence that he desired to place himself in a posi- 
tion to be independent of the Berliner Gramophone Company, 

That the proposed consolidation, regarding which appellant's 
afhant, Owen, swears, was discussed by said Owen with F. M. 
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Prescott, and by said Prescott communicated to afhant, who im- 
mediately submitted the entire scheme of consolidation to appel- 
lant, its officers and directors, for the purpose of having them 
join therein, and that said consolidation was considered favora- 
bly by appellant's afhant Owen, and contemplated the joining 
therein of the defendant. 

That the allegations of appellant’s afhant Newcomb with 
regard to a trip to the Pacific Coast were untrue, and of necessi- 
ty must have been untrue, under the existing conditions of the 
business. | 

That the rent of the show room of the Universal Talking 
Machine Company was paid by the National Gramophone Cor- 
poration under a business contract for the purpose of securing 
the services of said Universal Talking Machine Company in sell- 
ing and advertising Gramophones. 

That the appellant, through its president, threatened and 
frequently declared that it would not carry out the terms of its 
contract, in that it would not allow appellee to furnish any more 
smuples or goods to the National Gramophone Company. 

That the National Gramophone Corporation spent upwards 
of $15,000 in advertising Gramophones and Gramophone goods 
during the months of November, December and January, 1899 
and 1g00. . 

Said afhant annexes to the affidavit the resolution of the 
directors of the National Gramophone Corporation under which, 
it purchased goods from the Universal Talking Machine Com- 
pany. 

That the pay-roll of the Universal Talking Machine Com- 
pany was met exclusively by the personal checks of said depo- 
nent until the election of its permanent treasurer, Mr. Crandall, 


FIFTH. 


Appellee shows by the affidavits of various persons that the 
allegations of breach on his part and the inferences of bad faith 
cannot be sustained, and are improperly drawn. 


George S. Truall, who became the manager of the Universal 
Talking Machine Company immediately after its incorporation, 
and is now an adjuster of insurance for the London Guaranty 
and Accident Company, and wholly disinterested, makes affida- 
vit as follows: 
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He was employed by Mr. Orville D. LaDow, whom he met, 
as well as Mr. Morse, the attorney for the company, and for Mr. 
LaDow in connection with it. 

That in connection with such business, he never saw appel- 
lee in the ofhce or about the premises of the company, whose 
headquarters were at Nos. 1 and 3 Union Square, and knew of 
no occaston whatever upon which appellee was or had been 
there, or upon which he had taken any part whatever in the 
management or concerns of said company, and, moreover, knew 
that appellee was in no way connected with or interested in said 
company, such facts being ascertained through afhant's famil- 
larity with the whole course of 1ts business. 

That said afant employed appellant's aflant Newcomb in 
conjunction with the National Gramophone Company, and paid 
one-half of his expenses. 

Thatin putting out the nickel-in-the-slot machine, the Unt- 
versal ‘Talking Machine Company bought all its gramophones 
and gramophone goods from the National Gramophone Com- 
pany, and in so doing built up and advertised the gramophone. 

That said Newcomb was expressly directed to address his 
communications to the Universal Talking Machine Company, 
and uot to the National Gramophone Company, when writing 
in regard to the business of said Universgl Company. 

That appellant's aMant Eldred worked for the said Univer- 
sal Talking Machine Company under the direction of afhiant, and 
had nothing to do with the appellee, ‘That the Inbels which said 
Ildred received marked ‘' Zonophone’’ were ordered by the 
Universal Talking Machine Company, and delivered to said 
‘Truall at the oflice of said company, and by him sent abroad for 
use exclusively there. 

That the business of the Universal Talking Machine Com- 
pany consisted of manufacturing such slot machines and selling 
gramophones at retail, and advertising gramophones and gram- 
ophone goods, the quality of which gramophones and gramo- 
phone goods, however, materially deteriorated during the latter 


“part of said affiant’s connection with the Universal Talking Ma- 


chine Company, and causéd his resignation. 
The affidavit of Emil Modick with exhibts, conclusively 


shows that for upwards of a year the appellant in all ways rec- 


ognized and dealt with the National Gramophone Company,’ 
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knew of its incorporation, received its checks, and conducted 
correspondence with it, receiving orders, directions and instruc- 
tious from it without question, and such letters, checks and 
matters are further identified, confirmed and corroborated by 
the affidavit of Morse. 

It is expressly shown by the affidavits of Belle Greenbaum, 
Lula Schad and Madeline Brown that the allegations of appel- 
lant regarding the obliteration of words upon the records al- 
leged to have been suggested by appellee in the affidavit of 
Child, are untrue, and that all of the Berliner records handled. 


‘by said persons, were plainly, properly and suitably marked. 


The afhidavit of Charles 5. Hall shows the breach of con- 
tract by appellant to have been long contemplated, that such 
breach was to be made for the purpose of securing the advant- 
age of the market built up by appellee, and that the stock of ap- 
pellant, it was thought, would be greatly enhaneed in value by 
the termination of its contract with appellee. 

The aflidavit of 5.5. V. Campbell likewise shows a pre- 
concerted plan formulated by appellant to get into the business 
of appellee, in that such plan was in course of execution for a 
considerable time prior to the bringing of this. suit. 

In the afhdavlts made by H. A. Cuppy, B. C. Everingham, 
William Watt and Curtis P. Brady the utter falsity and unre- 
liability of the afhdavit of L. J. Rtzel, sworn on behalf of defend- 
ant, are shown. The statements made by said Etzel to the 
effect that appellee placed or was concerned in placing the ad- 
vertisements of the National Gramophone Corporation, are 
shown to be absolutely and unqualihedly false, and not only so, 
but without any justification or color of fact. 

The affidavit of William Newcomb to the effect that he 
brought an action against the appellee and the National Gram- 
ophone Company is shown by the affidavit of Mr. Ruther to be 
entirely false. The assignee of said Newcomb brought an action 
against the National Gramophone Company, but appellee was in 
no way a party thereto, 

By the affidavit of Parker-Smith the patent infringement 
suit set wp in appellant's papers as having been brought against 
the Universal Talking Machine Company is shown to have been 
defaulted and abandoned by appellant in this action, and the 
appellant therein, the Universal Talking Machine Company, is 
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shown entitled to a deeree dismissing the complaint by reason 
of such default. 


The affidavit of Philip Mauro, counsellor-at-law, sets forth: 


His familiarity with the talking machine business and dem- 
onstrates that the suit brought by the American Graphophone 
Company against the National Gramophone Company and 
Frank Seaman was almost sure of success. It is shown by such 
affidavit that the appellant was seeking to obtain a license under 
the patents which were the foundation of complainant’s rights 
in that suit, and that the National Gramophone Company in 
settling said suit, and avoiding further liability, acted with the 
greatest prudence. This affidavit is decisive as to ‘appellant’s 
claim that the settlement of said suit was in anywise authorized 
or controlled by ulterior motives. 


The afidavit of Waldo G. Morse further discloses how such 


"settlement came about, and expressiy states that appellee had 


nothing to do with the same in any way, as well as setting out 
his communieation to Messrs. Mitchell, Bartlett and Brownell, 


who represented the appellee, Seaman, in such litigation, dis- 


closing the fact of settlement and the conclusion of the case so 
far as the National Gramophone Company was concerned, 

The affidavit of said Morse further shows the utter immate- 
riality of shipping directions contained in appellee's orders for 
records, and which were omitted from the bill. 

This affidavit likewise embodies various correspondence be- 
tween the National Gramophone Company and the appellant, 
showing how fully the appellant recognized said company. 

The afhdavit of George H. Robinson, Vice-President of the 
National Gramophone Corporation, fully sets forth the time at 


‘which and the reasons why the National Gramophone Corpora- 


tion broke with the appellant and bought goods elsewhere. 

Besides this the affidavit expressly denies any collusion 
with appellee herein and all traud and collusion whatever. 

The affidavit of William T. Hepper, the Assistant Treasurer 
of the National Gramophone Corporation, sets out the names and 
addresses of the various directors of said company. 

The affidavit of Frank A. Crandall, Manager of the Univer- 
sal ‘Talking Machine Company, corroborates the afhidavit of La- 
Dow as to relations between that company and the National 
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Gramophone Corporation, and shows its independence of appel- 
lee Seaman in every respect. 

W.A.S. Clarke contradicts appellant’s affant Mclean in 
the allegation of the latter that he ever had a desk in the office 
of the National Gramophone Corporation. 

This afhdavit likewise, by copies of letters verified and an- 


nexed, shows that said McLean untruly states the reason of his . 


retirement from the employ of said corporation, and shows that 
he was seeking employment from it after the time at which he 
swears that he refused longer to be engaged in its business. 

The affidavit No. 2 of Parker-Smith, connsellor-at-law, sets 
out the portions of the gramophone which are covered by the 
Berliner patents, and shows conclusively that the part of the 
machine known as the spring motor, and submitted to appellant 
separately, was covered by none of said patents. 

The affidavit of F. M. Prescott shows that he was an export 
merchant, and as such sold and advertised zonophones exelu- 
sively without the United States. 

That the catalogue containing the word ' Zonophone ’? aud 
illustration of same, was put out by him in the export trade ex- 
clusively, and that nobody, saving himself, had anything to do 
with its publication, 

This aflant further shows that goods which he purchased 
from the Universal ‘Talking Machine Company consisted of 
what is known as the ‘‘ spring motor,'’ and that he did not pur- 
chase from said Company the bracket, swinging arm or sound-box, 
which are, by all the proof in the case, shown to be the parts 
upon which exclusively existed the Berliner Patents. Such 
patented parts said affant expressly shows were purchase by 
him separately, elsewhere, and not from the Universal ‘Talking 
Meahine Company. ; 

This afhant also contradicts the appellant’s affiant Owen in 
saying that he declined to consider a proposition for a combina- 
tion, the fact being, on the contrary, that said Owen made a 
proposition of combination, and favorably considered the one 
“submitted by said affiant. 

I, A, Delano and Morris B. Bogart corroborate afant Pres- 
cott as to the facts concerning his foreign trade in Zonophones, 
and the sources of his supply. 

George F. Burt shows that appellant, The Berliner Gram- 
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ophone Company, expressly and intentionally, and in utter dis- 
regard of the rights and interests of complainant, refused to 
allow the prices of goods to be reduced for the benefit of said 
appellee, and were governed by ulterior motives in fixing the 
prices to be paid for such goods. 

William McComb fully corroborates appellee's other affida- 
vits as to the fact that the Universal Talking Machine Company 
was not organized by or in the interest of complainant, and that 
complainant knew nothing about such organization. 

Said McComb also indicates the methods by which appel- 
lant has been enable to obtain affidavits from many former em- 
ployees of complainant. 

P. F. W. Ruther likewise carroborates appellee's affidavit 


to the effect that he had nothing to do with the or ganization of 


the Universal Talking Machine Company, 

George EK. Cheney shows the inferiority of the so called 
Johnson motor to that made by the Universal Talking Machine 
Company, and submitted by appellee to appellant. Ile 
shows that the repair bill of the National Gramophone Corpora- 
tion has been paid $250 to $325 per month, owing to the inferior 
workmanship of the machines purchased by it from appellee. 

This afhant further shows that the Universal Talking Ma- 
chine Company's model submitted and requested to be made by 
appellant was vastly superior to that of the Johnson machine. 

Louis P. Valiquet corroborates appellee's affidavit that the 
appellant was fully authorized to make the Universal Talking 
Machine Company’s model of aspring motor, and of machines 
in all respects. 

This afhant likewise shows what was the origin of the busi- 
ness of the Universal Talking Machine Company, and its pur- 
pose, and fully discloses in what way it chanced to obtain a 
spring motor device, the same being the invention of said 
Valiquet, made for use in other ways. 

This deponent further shows himself an cxpéét in small 
motors, and discloses the superiority of the motor miantfactured 
by the Universal Talking Machine Company and submitted to 
appellant over that which was manufactured by said Johnson. 

Robert I. Gibson, likewise a mechanical expert and fainil- 
iar with the manufacture of the so-called Johnson motor, for 
which appellee was charged by defendant upwards of $3.00, 
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contract pending a determination of this suit, as suggested by 
the.Court. Coimplainant was ready upon the hearing offered in 
open Court at Circuit, and is ready now, to go on with the con 
tract and thus avoid all loss. Appellant in Court interposed as 
a condition of its consent to any such arrangement that appellee 
withdraw the zonophone from the market. This condition is 
impossible of performance, for, as appears by the affidavits 
without contradiction, appellee does not control the zonophone 
~and has nothing to do with the marketing of such machines. 


10. The status quo of the parties should be maintained 
pending a hearing of the cause. 


The elaborate argument of appellant based upon the omis- 
sion fromthe billof allegatlons of breach by appellant in failing to 
fill orders for gramophones, and other like matters, and generally 
to pleadall of his grievances, it issuficient to say that under the 


present rales of pleading no such allegations are necessary, and 


that the insertion of some sueh matter in the complaint setting: 


forth the reasons why appellee's business had not been larger, was 
merely by way of meeting undisputed defences, and was proper 
for the enlightinent of the Court in passing upon an application 
for a preliminary injunction. 


All such matters as properly come into the case as set forth 
in appellee’s affidavits as facts necessary appellant’s allegations 
and charges of breach not necessary to be pleaded, but eminent- 
ly proper to be set up and proved inreply. These considerations 
dispose of much arbitrary argument contained at appellant's 
brief. 

Appellant's argument to the effect that the contract in suit 
obliges appellee to order both gramophones and gramophone 
goods, is fanciful and strained. The contract naturally bears no 
such interpretation. According to appellant’s rules of construc- 
tion, had the contract been drawn to read gramophones or pram- 
ophone goods appellce would have been put to an election, and 
would not have been at liberty to take both kinds. The im- 
propriety of appellant’s construction is further manifest by refer- 
ence to the last sentence of paragraph eleven of the contract (p. 
29) which provides that parts for repair of gramophones and 
gramophone goods on which the licensor is not required to pay 
royalty shall not be counted toward the fulfillment of the mini- 
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Ue S. Circuit Court df Appeals for the Fourth Circuit. 
Berliner Gramophone Company ) 

) NO. 403 
versus ) 

) 

) 


Frank Seaman 


Appeal from U. S. Circuit Court. Western District of Virginia. 


Decision on motion to strike from docket, May 7, 1901 


Decision to Reverse, July 6, 1901. 
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714 108 FEDERAL REPORTER. 
from\Dennison funds for this purpose, and persuaded Ries to join 
with hinn in assigning one-third interest in all the patent rights owned 








| a8 security for any advances Dennision might make. 
: ly Henderson repaid to Dennison all the moneys advanced 
by him for these purposes, and procured from Dennison an assign- 
meut to hini.of the one-third interest so held as collateral. Ag 
lienderson was bound to make these advances, when he repaid the 
money to Dennixon, and the latter assigned the collateral to him, 
he necessarily held the interest so assigned for the benefit of the co- 
partnership. And this he has recognized and admitted. Having thus 
fulfilled his agreement by becoming responsible for and meeting the 
advances, he lias entitled himself to the credit therefor. 

As to the lien: The ‘court below held that all advances made by 
Henderson were made to\the co:partnership, and that Ries was not 
individually liable therefo& In this we concur with him. This be- 
ing 80, the advances became and were a debt of the firm to Hender- 
son. In winding up the business of the firm, this debt must he 
paid to him, in subordination) it is true, to the claims of outside 
erediiors. As there are in this ‘case no creditors of this class, then 
Henderson is the only creditor of the co-partnership. The rule is 
universal that, before co-partners ‘can share in the assets of a dis- 
solved co-partnership, all of the debt& must be paid; and the creditors 
of the co-partnership have a right to. be paid out of the assets for 
such payment. Ilenderson, being a creditor of the co-partnership, 
has such aright. 2 Daniell, Ch. Prac. & Pl. (3d Am, Ed. by Perkins) 
1247. In Lindl. Partn. p. 352, it is thus stated: 

“Each partner may be said to have an equitable lien on the partnership 
property for the purpose of having it applied in discharge of the debits of the 
firm, and to have a similar lien on the surplus ass ts for the purpose of hav- 
ing them applied in payment of what may be due tothe partners, respectively, 
after deducting what may be due from them as pattnera to the firm. This 
Trizht, lien, quasi lien, or whatever else it nay be called, does not exist for 
any practical purpose until the affairs of the partnership have to be wound 
up, or the share of the partners has been ascertained.” 

See, also, Clay v. Freeman, 118 U. 5. 106, 6 Sup. Gt. 964, 30 L. Ed. 
104; Hobbs v. MeLean, 117 U. 8. 567, 6 Sup. Ct. 870; 29 L. ed. 940. 

We see no error in so much of the decree as confirms the master’s 
findings on ihe amounts due complainant. The decree of the circuit 
court is aflirmed “n all respects, 


Subseque 















BERLINER GRAMOPHONE Co. v. SEAMAN. 
(Circuit Court of Appeals, Fourth Circuit. May 7, 1901.) 
No. 403. 


1. APPEAL—APPEALARLE OrDdDER—CONTINUING INJUNCTION. 

An interlocutory order entered by a circuit court on a motion to dis- 
solve a temporary injunction, refusing such motion and continuing the 
injunction wiutil final hearing, is appenlable, under section 7 of Act March 
3, 181, creating the circuit courts of appeals, as amended by Act June 
9, 1M), as an order “continuing an injunction.” 
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BERLINER GRAMOPHONE CO. V. BEAMAX, hd 


&% Samm—Junispicrion—Tiak or Issurxna Crration. 

The issuance and service ofa titatidn on appeal is not fartsdtetional, 
but is a matter of procedure, and the mere fact that citation is not issued 
until after the time limited for taking the appeal has wes does not 
defeat the jurisdiction of the appellate court. _ ; if Ses he 


Appeal from the Circuit Court of the United States tor ‘the West 

ern District of Virginia. R 
Marshall McCormick, for appellant — , 
John T. Harris, for appellee. 


Before GOFF and SIMONTON, Circuit er and BRAWLEY, 
District Judge. 


eee | 


SIMONTON, Circuit Judge. This cause presents an appeal from 
the circuit court of the United States for the Western district of 
Virginia. It comes up now on a motion to dismiss the appeal. On 
June 25, 1900, the circuit court of the United States for the Western 
district of Virginia, at the suit of Frank Seaman, and on his ex parte 
application, granted an ad interim injunctiou against the Berliner 
Gramophone Company. Thereupon the said company entered a mo 
tion to dissolve the injunction. This motion was heard.on the ex- 


isting state of the pleadings and many affidavits on Ist November, 
1900. The court on that day refused the motion and continued the 


injunction until the final hearing. On the same day the gramophone 
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4 
company presented its petition that an appeal be allowed. The F eng : 
prayer of the petition was granted, and on 29th November the bond 4 iat r 
for costs was given, approved, and filed. No citation was issued ete 34 Ci 
either when the appeal was allowed or when the bond was filed. . In f’ ieee Sa 
the meantime the appellant proceeded to print the record, and on the Aer. = Bl 
Gth of February, 1901,.—a day before the first day of the first session: Res | 
of this court after the appeal was allowed,—the record was filed Cerere fat 
with the clerk, and at the same time a citation bearing date the 6th sae i 
of February, 1901, returnable 16th February, 1901, was served on eh Hep 
the appellee. The present motion is to dismiss the appeal and to ate b. 
strike the case from the docket upon the ground that the citation aap’ f 
was not issued within the 30 days allowed for the appeal, and that bins ap ot + 
for this reason this court has no jurisdiction over the proposed ap- At Tees a 
peal. It seems to be admitted that the appeal was not taken in be Si2R Bt 
open court. So a citation was necessary. The question therefore i wet it 
is, is it necessary that the citation, as well as the petition, allowance, eet | 
and bond for appeal, be issued and filed within the 30 days allowed hae pa 
for an appeal? i ered | 

A question of some interest presents itself at the threshold. By me Ries See 
the seventh section of the act of 1891 constituting this court an ap- A =F iF 
peal was allowed to this court when an injunction is allowed or com care dol 2 
tinued by an interlocutory order or decree in a cause in which an ats | 
appeal from a final decree may be taken to this court. 1 Supp. Rev. SE of tes 
St. p. 904; 26 Stat. 828. By the act of February 18, 1895, this juris- tar al 
diction was enlarged so as to embrace cases in which, by an inter- ret PY 
locutory order or decree, an injunction shall be granted, continued, ocd ey 
—— or dissolved, or an application to dissolve an injunction shall in | { 
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s) wh : be refused, in all cases in which'an appeal from a final decree would 
ist Feely, | be allowed to this court. 28 Stat 666. By Act June 6,.1900 (St. 
; yi 1899-1900, p. 660), the seventh section of the act of 1891 was amend-. 
* 2 ts, ed, and by it an appeal was allowed to an interlocutory order or de- 
z|, * uit cree granting or continuing an injunction or appointing a receiver 
ae ae ec? in all cases in which an appeal from a final order or-decree could be 
4 4! ast: had to this court. All of these acts provided that the appeal must 
a : oy. ets | be taken within 30 days from the entry of the interlocutory order or 
tab eek decree. Two circuit courts of appeals have held that this act of 
oe se. ei, 1900 repealed the act of 1895, so that an appeal will lie to this 
bee Poa i court from an interlocutory order or decree when it grants or con- 
= x A. 4 tinues an injunction, and not when it refuses or dissolves an injunc- 
fies opi 4, tion, or refuses to dissolve an injunction. . Westinghouse Air-Brake 
jeg ae Co. v. Christensen Engineering Co. (C. C. A., 2d Cir.) 104 Fed. 622, 
“} 2 oa and Wire Co. v. Boyce (C. C. A., Tth Cir.) Id. 178. Without express- 
vo ee oe ing any opinion on this point, we are of the opinion that in the pres- 
5 eae S ent case an appeal lies to this court. It is true that the case came 
et Seg up on motion to dissolve an injunction, but the order appealed from 
Bs. ME ee continued the injunction, and so is within the statutes of 1891 and 
Oa eee, ied 1900, As the statutes are remedial in their character, they should 
Bern 5 Tae ehen ya be liberally construed, and the jurisdiction should not be taken away 
Bs te hs unless the statute required it. . 
B tes 4 ee ts As the citation was not issued and filed within the 30 days after 
SPR oe, stb entry of the interlocutory order, does this defeat the jurisdiction of 
St es one this court? In other words, is the issue of the citation a matter of 
Bde POY 218 procedure, or is it jurisdictional? As a general rule, a citation is 
Bid Lge Pa! necessary to perfect an appeal, the citation being notice (Cohen v: 
$= che Virginia, 6 Wheat. 264, 5 L. Ed. 257), and every appellee should have 
a. teat 2 notice of the appeal (Jacobs v. George, 150 U. S. 415, 14 Sup. Ct. 
ge eis 159, 37 L. Ed. 1127). There are exceptions. If an appeal be taken 
: i ee eee | = f 5 = * 
Biggs Mt in open court, no citation is necessary. If it be taken out of court, 
Bick pres 3h the issue and service of the citation can be waived. Alviso v. U.5., 
Pe 5 Wall. 824, 18 L. Ed. 492; Sage v. Railroad Co., 96 U. S. 712, 24 
ye y ede L. Ed. 641; Richardson v. Green, 180 U. 8. 114, 115, 9 Sup. Ct. 443, 
pet 32 L, Ed. 872. If the citation can be waived, clearly its issuance is 
= pe tae not jurisdictional. No consent or waiver of parties can confer a 
Be is * Ta 1 jurisdiction,—especially one resting on a statute. U. 5. v. Curry, 6 
Pe Fi How. 113, 12 L. Ed, 363. A review of the authorities will show that 
s: son the mere fact that the “tation was issued after the time limited 
“Sas within which to make appeal has expired does not defeat the juris- 
4 * > diction of the appellate court. In Mendenhall v. Hall, 154 U. 5. 
; ey 4 567, 10 Sup. Ct. 616, 338 L. Ed. 1012, it appeared when the case was 
z Mes reached on the docket that Hall had not been served with notice 
of appeal. The supreme court then directed a citation to be served 
i on him, or, if he be dead, on his administratrix. The dates of that 
| case are important. Final decree April 14, 1886; appeal allowed 
ih April 30, 1886, and bond executed September 9, 1886; record filed 
iS in supreme court October 12, 1886; citation issued as before stated, 
3 and executed January 13, 1890. The court in this case says: 
¥ : ‘ “There is no ground to question the jurisdiction of this court to proceed to 
ae at a hearing of the appeal. The record was filed in this court on the day to 
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‘BERLINER “Gahiiormonn 65: v. "BRAMAN. oe Ao 42 Re Voce mee | 
ana ap ah ." a 
which the appeal “was was retyraable. FPN, Sartpliction, a ‘not: depend som a. wh «nw *] 7 ae r 
citation being issued.” ar é ie ; i , 3 i ; » FF r 
Evans v. Bank, 134 U.S. '230, to Sah'Ce! 408 33 Is ea."917, is to E ait 
the same effect. ti) wo. * Ee , Bhs | 
In Edmonson v. Bloomshire, 7 Wall. 306, 19 L. Ed. 91,. Justice fe | 
. Miller says: Loe) Sos CRE I 
“The prayer for the appeal snd the’ der aliowing'it constituted a vali : ae 4 
appeal” - “def | 
° Wie! i 
, In that case there was no bond, and the supreme court allowed edt | 
a bond to be given after the canse was in that court. In Shote v. - ; 


Kevser, 149 U0. 8. 651, 13 Sup. Ct 960, 37 L. Ed. S34, the cilation was 
defective, and the supreme court would have allowed a new citation | 
to be taken out, had not appellees waived it by a general appearance. os, , 
There they say that a citation is not jurisdictional: : 
In Mattingly v. Railroad Co., 158 U. ssi dual mada 15 ap. ue 
39 L. Ed. 895, the chief justice says: 
“The final decree was entered Joly 10, 1589, appeal allowed Fuscary = 
15vi, and bond given and Gfiied in accordance with the allowance and .ap- 
prowed J°nuary le. 1f91. It is true. the citation waa not signed until the 14th 
April, 1891, and not served until 17th of the month, bat neither the signing 
uu ive rerhae wi Lue citation Was jurisdictional its only office is to give r 
police to the appellees.” 
In Jacobs yr. George, 150 U. 8. 415, 14 Fup. Ct. 159, 37 L. Ed. 1127, : 
four rules are laid down as settled: (1) Where an appeal is allowed : 
in Open court. and periected during the term at which the decree or 
judgment appealed from was rendered, no citation is necessary. 
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(=) Where the appeal is allowed at the term of the decree or judg- See 
ment, but not perfected until after the term. a cilation is necessary B44i13 +f 
to bring in the parties: but if the appeal be ducketed bere at our next f ne 
ensuing term, or the record reaches the clerk’s bands seaeonably for ees et 
that term, and legal excuse exists for lack of docketing, a citation fe | 
mav be issued by ieave of this court. alihough the time for taking te & 

the appeal has elapsed. (3) Where the appeal is allowed at a term ky Ae 
4 subseyjuent to that of the decree or Judgment, a citation is necessary, ‘ +i 

| but may be issued, properly returnable, even after the expiration esr: & § 

% of the time for taking the appeal. if the allowance of the appeal were seins th 

| before. «4) But a citation is ove of the necessary elemenis of an ane ae 
| appeal taken after the term. and if it is not issued and served before ede E 

4 the end of the next enrvuing tenn of this court, and not waived, the ees h 

a appeal becomes inoperative. Hewitt ¥. Filbert. 116 U. & 142, 6 meat £ E 

d Bap Cu 319, 2% L. Ed. 581; Richardson v. Green, 130 U. 5. 104. 9 met F 

4 Sup Ct. 443. 32 L. Ed. &72: Evans v. Bank, 124 U. & 330, 10 Sup. Ct. aah 

ie , 493. 25 L. Ed. $917: Green v. Elbert, 157 0. & 615, 11 Sup. Cr 188, 34 cn ae 

3 bad. "a See. alsw. Daenell v. Trust Co, 34 U. S. App. 630, 19 ie 

CC A. 477. 73 Fei 314: and Railroad Equipment Co v. Southern | 

Ry. Co.. 34 C. C. A. 519, $2 Fed. 041. et 

It appearing in this case that a citation has been issued before the PF 

term ensuing next after the enuv of the order appealed from, the cas lig 

court has jurisc:ction, notwithstanding that the cilation was issued ee : 

more than $0 dave after the date of the order. The motion to strike Pujte a 

jhe case from the docket is refused. 4 : 
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leaye to file an answer or other pleading, for the reason that the 
claim, sought to be interposed was not well founded. It is obvious,’ 
therefore, that such an order, based as it was upon an adjudica- 


tion concerning the merits of the interveners’ claim, was a final de- 
cree, from‘which an appeal would properly lie. The case at bar is 
essentially i hag from the one. cited and relied upon by the appel- 
lants, in that the appellants in the case in hand never did become 
parties to the proceeding, and in that the merits of their claim have 
not been considered.or adjudicated. The case at bar must be viewed 
precisely as it would“have been if the circuit court had denied the 
petitioners’ motion for pe to intervene on October 29, 1900, when 
it was first preferred. Sitch being the fact, it is obvious, we think, 
that the order from which this appeal was taken is in no sense a final 
order from which an appeal will lie. The action of the lower court 
in denying leave to intervene i so be regarded as an adjudica- 
tion upon the merits of the appellants’ claim, because the lower court 
did not permit them to become parties to the proceeding, and they 
cannot be held bound by an order made in a cause to which they 
were not parties. ‘hey are still at. liberty to assert their rights, 
whatever they may be, by an independent bill. Moreover the action 
of the lower court in denying leave to intervene was purely discre- 
tionary, for the reason that the right which the appellants assert 
is not one for the protection of which they were bound to intervene. 
On the contrary, it is a right which can and ought to be asserted in 
an independent proceeding. ‘The trial court wisély exercised its dis- 
cretion in refusing to permit a new issue, affecting third parties, to 
be injected into the pending suit in the form of an intervention. It 
is well settled that when the action of the trial court in refusing leave 
to intervene in a pending cause is purely discretionary, the petitioner 
not being entitled to such leave as.a matter of right, an Order made 
refusing such leave is not an order from which an appeahwill lie. 
Credits Commutation Co. v. U. §., 62 U. S. App. 733, 34 CvC. A. 
12, 91 Fed. 570; Credits Commutation Co. v. U. S., 177 U. S» 
20 Sup. Ct. 636, 44 L. Ed. 782; Hamlin v. Trust Co., 47 U. S. App. 
422, 24 C. C. A. 271, 78 Fed. 664, 36 L. R. A. 826; Ex parte Cuttin 


> 








94 U.S. 14, 24 L. Ed. 49; Minot v. Mastin, 37 C. C. A..234, 95 Fed. 


7 39. : ‘ . , ; ’ 
For these reasons the motion to dismiss the appeal must be sus- 
tained, and it is so ordered. | A 

-— 





BERLINER GRAMOPHONB Co. v. SEAMAN, 
(Circuit Court of Appeals, Fourth Circuit. July 6, 1901.) 
No. 403. 


1, APPEAL—DIsMIssaL OF BILL ON APPEAL FROM INTERLOCUTORY OnDER 
On an appeal from an interlocutory order granting or continuing an 
injunction, the court may determine the suit on its merits, and dismiss 
the bill, where the case stated is one which a court of equity will not 
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cage ae 
8. Brecrrto: PirronwaNck—Conritkcr Exronceanti~Coxtivous Comthicn : 
A-court of equity will decree speciic performance ‘of. a cohtractionly | i? y 
_ when It can dispose of the matter by an order-capable of, being enforeed — 
at,once. Where the contract is one establishing, business Hela be- era 
tween the parties, containing mutual covendiits to be perforiiied Dy each, 


a 2 


' and having several yeats to run, the ‘court will not/undertake | S eciper 
vise its performance by ‘enjoluing its -violation: by: ‘oue ‘party: atthe 
instanceof the other..;, , ERG TG Gate snudeorm1y, Poa art 


_ Appeal from the Circuit Court. of, the Tpited States for. the West sk 

ern District of Virginia. “ ri larry vacate : sith t h fgene 42h. 3 

_ Marshall -McCormick and. Wm. Gordon: Robértsom (Albert: By 

Weimer and Frederick'M. Leonard, on the brief), forzappellant: 91: ‘ 
-Waldo.G. Morse and John T. Harris, for appelleen. .rvoyeyu, verrn 


- Before SIMONTON, Circuit Judge, and: BRAWLEY-and WAT ih 
DILL, District Judges. | ait. OO RATT, UES ABE AF af 
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SIMONTON, Circuit ‘Judge. This‘cage comes tp ‘on. Appeal trors 
an interlocutory decree of the circnit court'of the, United States’ for 
the Western district of Virginia, continuing an injunction theretofore 
granted. 108 Fed. 714. The bill was filed by Frank Seaman against. 
the Berliner Gramophone Company, and seeks, practically specific st 
ebay of a contract made by it with him,,and damagés fora - 
reach ‘thereof, with prayer. for injunction “against, any | further 
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breaches of the contract. | fay CME ao be, 
The Berliner Gramophone Company, a corpérati n_of the state Of Le 
Virginia, by reason of certain contracts made IBA. petsorig inter= a) 
ested therein, had secured the exclusive right. to manufacture, verid, oe 
and use in the United States, under the patents and rights. of, Emil . 


Berliner, a certain invention, device, or machine known and _de- 
scribed in the patents and in commerce as the gramophone. '.Oa 
October 10, 1896, the Berliner Gramophone Company, being, thus 
in control of these patents, invention, or machine, entered into a 
contract in writing with Frank Seaman, the main features of which, 
or at least the features with which this discussion is most concerned, 
are these: The Kerliner Gramophone Company, -in consideration | 
of money paid and covenants to be performed by Frank.:Seaman, | 
and subject thereto, grants to him the exclusive license'to buy, sell, ; 
and deal in, throughout the United States, except the District) of | 

Columbia, gramophones and gramophone goods, embodying.said in- 

ventions, and all improvements therein that may come into the con- 
trol of said gramophone company, except recordmg apparatus, for’a 
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period of 15 years from the said date of the agreement; these gramo- se 
phones and gramophone goods, and parts for the repair of them, apna ah 
to be furnished by the said gramophone company to the said: Sear Pesss 
man upon his orders, at stipulated prices. The said gramophone hate 
company binds ‘itself by covenant, so long as Seaman punctually p¢r- wry 
forms his covenants, not to sell or deliver to any other person or cor- Tas 
poration the gramophone or gramophone goods aforesaid in the 4 Sb 
territory aforesaid, except to the officers, directors, and stockholders *d 
of said, gramophone company, and in that case only in reasonable the 
quantity, for their own use, or to be given away, but not to be sold z 
; rhe 
* Bes 
ae | 
ve ‘ ’ " 
a 
Qo W 


Raymond R. Wile 
Research Library 


——— ee ee 


——E—— Cee > 


jolisstihe 


—! = ee 





PCE CASAS Sat att weet attr 
0) She ot ee alae 
ae 


82 ae ee ,A10 FEDERAL, REPORTER, yy rasad 2 | hs 


for profit. Besides this, the said gramophone.,company; also coxe< 
nants that so long as Seaman punctually performs his covendats, it 
will fill with reasonable promptness’and dispatch ‘all 'drders of Sea- 
man for gramophones and gramophone goods, and agrees that, if it 
shall make default, Seaman may, after notification, in writing to. the 
gramophone company of his intention so to repute cg the gramo- 
phones, gramophone goods, and parts for thé repair thereof 'néces- 
sary to fill the orders defaulted on, provided that said gramophones, 
gramophone goods, and parts for repair ‘shall bé equal in quality to 
those supplied by the company, and at a certain price. The agree- 
ment authorizes-Seaman to cause one or more ‘corporations to be 
created, with such powers and capital as said gramophone company 
may approve, and after such approval Seaman can assign to such 
corporations all the rights granted-him in this agreement, provided 
that such’ corporations undertake the performance of covenants of 
Seaman, who will then be relieved from further obligations there- 
under. On his part Seaman covenants to pay for the gramophone 
and gramophone goods furnished, to use his best efforts to promote 
the gramophone business in the United States, to advertise gramo- 
phones and gramophone goods prominently and freely as Berliner 

amophones and Berliner gramophone goods, and not to manu- 
acture, buy, sell, or use gramophones or gramophone goods, or any 
parts thereof, or other talking machines or parts thereof, except such 
as he buys from the Berliner Gramophone Company. Both parties 
agree that their books shall at all times be exhibited to the other 
of them, in order to determine any question in dispyte under the 
agreement. Provision is also made for the appointment of a dis- 
interested arbitration to settle any dispute regarding the interpreta- 
tion of the contract, and the right is reserved to the gramophone 
company to rescind the contract after notice, in case Seaman com- 
mits any breach of his covenants, and does not remove the cause of 
complaint. Gramophone goods are matrices or dies from which the 
disks are obtained, known and designated in the contract as “rec- 
ords.” The agreement thus. defines the term: ) 

“The phrase ‘gramophones and gramophone goods,’ as used in this agree 
ment, shall be held to include not only the machines and mechanical devices 
constituting the inventions hereinbefore mentioned, and all the improvements 
in the said Inventions that may come into the licensor’s control (except 
recording apparatus), but also all motors (except electric batteries) that may 
be adopted for driving the said maghines and mechanical devices, as well as 
all other mechanism, appliances:*and accessories that may be adopted as 
necessary or useful in handling, operating, or using the machines or mechan- 
ical devices which constitute the said inventions or improvements; for it is 
the intention hereof to refer by the phrase aforesaid to the complete sound- 
producing machine, which may embody the said inventions and improvements 


and all parts of the said machine, notwithstanding the fact that other inven- 
tions may also be embodied therewith in the said machine.” 


This agreement having been made, the parties acted under it, 
Seaman using a corporation called the National Gramophone Corpo- 
ration as his agent for selling the gramophones and gramophone 
goods. The business was large and profitable. Differences having 
arisen, Seaman filed this bill. He charges a breach of the contract 
on the part of the gramophone company, in that during the year 
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1899 it failed endretureditasunnin rand deliveritoshim pT _ 

_ records, and gramophone goods reasonable fispatch whereby, >». 
he was, unable, to, fll the orders is, thes had, and, iesrene om 
ceived, and, the amoguynt, inhis, 51S. was, greatly dessened,,. Fhatim - © 
May,,,1909, he ordered, a,large yymber, of, erage from ‘the, gramgy.,:*.\™, 
phone, company, and, fhat.the company, avi ly failed andirefused,ta |. 

eliver the same,,and.still refuses, Bd ghey gramophone coor, 
pany, has refused to fill his. orders for Jarge,numbers.of.the machines 
_ and records, said.orders having been: given nder said ee 
: that the,|gramophone ‘company. has;refused to submit,their diffe x : 
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ences to arbitration. Thq bill, prays damages for, these, breache 
the contract, and an junction against fyyther. wiglation 08 sit. | 
bill having been filed, an injunction was, granted: dated June22, oe 
restraining the gramophone company, from. ‘selling, delivering, or : 
otherwise .disposing..of,..and likewise from. permitting .orallowing, °. 
“any such selling, delivery, or rad ane lof, within the United: ape 
of America, any of ‘the gramop ‘ones,’ records; ae Ord 
referred, to in. the’ contract’ of. Noyembér ‘to, 18965, 08 " Augu ae & we 
1900, the Berliner Gramophone Company filed its pedal in 
its refusal to fill orders of Seaman, partly because,those orderg.were:  ~ 
for ‘gramophone goods and-nat gramophones, and ‘Chiefly and espe; 
cially because he had violated the. covenants, on his. part and had 
betrayed, and was assiduous in betraying, the, interests, of, the Ber- 
liner pipmernone Company to competing and ipjringing corpora- 
tions.’. The case was heard on_bill and answer as: yits, ad 
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very. large number of affidavits on both sides, which swel the recor 
to an unysual extent. At this hearing the circuit .court continue 
the injunction theretofore ordered, and a bond for, $5,000 was re- 
quired from the complainant. Leave to appeal was ranted, aM ian 
case is here on assignments of error. r 

The present appeal is from an interlocutory. order eoutinulris an - 
injunction, It is now well séttled by the supreme: court, after citaé 
tion and review of all the cases upon the subject, that the” cqurt, 
in passing upon an appeal of this character, may consider and de- ? 
cide the case on the merits, and may thereupon render.or direct a 
final decree dismissing the bill. Smith v. Iron Works, 165, ‘UN'S. 
518, 17 Sup. Ct. 407, 41 L. Ed. 810. The’ gravamen of this bill is’ a. 
breach of a contract, and the loss of money ‘therefrom. The. first 
question, therefore, is, has the complainant a. plain, adequate, and 
compte remedy at law. That compensation may,b¢-had in dam- 

es for the breach already charged is shown by the ‘prayer of the | 
b: 1 seeking such compensation. So the nature, character, and 
amount of such damages can be ascertained. Even were it the ca $f 
that there is not “any rule by which these damages can be estimate 
with precision, this is not a conclusive objection against the resort 
to a court of law.” “It is very well known that in all judicial pro- 
ceedings for injuries inflicted by one party on another, whether aris- 
ing out of tort or out of contract, the relief given by way of dam- 
ages is never the exact sum which compensates for the injury done; 
but, with all the rules which have been adapted for the measure- s 
ment ‘df oe the relief is only approximately perfect.” Miller, re 
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J., in Texas & P. R. Co.’v: 
Ct. 849, 34 L. Ed. 390. ~ | | : | 
There is another question in the case. The duration of this con- 
tract in question, if it be not rescinded under one of its terms, is 15 

-. years from October 10, 1896. The obligation of its covenants is 
interdependent,—that is to say, each party is bound for his covenants, 

if the other party performs its. The complainant now charges a 
breach of covenant on the part of the gramophone company, prays 
compensation for that, and an injunction against any future breach. 
The act to be done by the defendant 
is not a single act, but a series of acts, to be performed at many 
times. In Chicago & A. Ry. Co. v. New York, L. 
(C. C.) 27 Fed. 521, the court says: - 
“In many cases where the act to be done by the delinquent party was not 

a single act, to compel which a single decree of the court would be sutiicient, 
but a series of acts, which would call for the frequent interposition of the 
court during a protracted period of time, by successive decrees or orders, the 
inconvenience of the remedy of specific performance has been deemed 50 
great that the courts have refused to interfere, and have left the party agc- 
grieved to his remedy at law.” . | 


Were the court to assume supervision of this continuous contract 
now, and enforce its performance by its injunction, it must continue 
this supervision, and see to it during the whole existence of the 
contract that both parties fulfill their mutual obligations. This has 
been repeatedly declared to be outside of the functions of a court of 
equity. Strang v. Railroad Co., 41 C. C. A. 474, 101 Fed. 511; 
Marble Co. v. Ripley, 1o Wall. 339, 19 L. Ed. 955; Texas & P. 
Ry. Co. v. City of Marshall, supra; Ross v. Railway Co., Fed. 
In this last-named case Mr. Justice Miller says: 

“If the act to be done by the delinquent party, whether plaintiff or defend- 
ant here, were a single act, to compel: which a single decree of the court 
* would be sufficient, a case would be presented very unlike that before us. 
Years must elapse before this work can be done and paid for. At every step 
of its: progress, the interposition of the court, either by orders in this case 
or by decrees in successive cases, may be invoked, if we are at this time to 

~ lend the aid of chancery to either of the parties. 
the mischief of such a course. The rule is settled, even in the English chan- 
cery, where the jurisdiction is greatly extended in all such cases, that it. will 
decree specific performance only when it can dispose of the matter by an or- 
der capable of being enforced at once; that it will not decree a party to per- 

form a continuous duty, extending over a 

opposite purty to his remedy at law." 

Considering the whole case, we are of the opinion that there was 
‘ error in the judgment of the court below. Let the case be remanded 
to the circuit court, with instructions to dismiss the bill for want of 


jurisdiction, without prejudice. 


It is a continuous contract. 


Cas. No. 12,080. 
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